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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Trade  Adjustment  Assistance;  Interim 
Operating  Instructions  for 
Implementing  the  1988  Amendments 
to  Trade  Adjustment  Assistance  for 
Workers  Program 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  General 
Administration  Letter  No.  7-88. 

summary:  The  Department  of  Labor 
publishes  this  notice  and  General 
Administration  Letter  (GAL)  No.  7-88,  to 
inform  the  States  and  cooperating  State 
agencies  of  the  1988  Amendments  to  the 
Trade  Act  of  1974  which  affect  the 
program  of  trade  adjustment  assistance 
for  workers,  and  which  affect  the 
administration  of  the  program  by  the 
States  pursuant  to  their  agreements  with 
the  Secretary  of  Labor.  The  1988 
Amendments  must  be  given  effect  as  of 
the  respective  effective  dates  set  out  in 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418)  and  contained  in  the  GAL 
published  with  this  notice. 

The  1988  Amendments  supersede  the 
statute  in  effect  prior  to  these 
amendments  and  affect  the  regulations 
at  20  CFR  Part  617  and  29  CFR  Part  90 
currently  in  effect,  to  the  extent  that 
such  prior  law  and  regulations  are 
inconsistent  with  the  1988  Amendments. 
Pending  the  issuance  of  Hnal  regulations 
implementing  the  provisions  of  the  1988 
Amendments,  the  GAL  published  with 
this  notice  expresses  the  Department  of 
Labor’s  position  on  the  terms  of  the 
amendments  and  their  respective 
meanings,  and  constitutes  operating 
instructions  to  the  States. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  M.  Zech,  Deputy  Director,  Oi^ce 


of  Trade  Adjustment  Assistance; 
Telephone:  (202)  376-2646;  this  is  not  a 
toll  j^e  telephone  number. 
SUPPLEMENTARY  INFORMATION:  On 
August  23, 1988,  the  President  signed 
into  law  the  “Omnibus  Trade  and 
Competitiveness  Act  of  1988".  Part  3 — 
Trade  Adjustment  Assistance,  of 
Subtitle  D  of  Title  I  of  that  Act  concerns 
trade  adjustment  assistance  for  workers 
and  firms,  and  the  GAL  published  with 
this  notice  concerns  only  the  provisions 
affecting  workers.  Most  of  the 
provisions  of  Part  3  affecting  the 
program  of  trade  adjustment  assistance 
for  workers  are  in  the  form  of 
amendments  to  Chapter  2  of  Title  n  of 
the  Trade  Act  of  1974.  Most  of  these 
provisions  are  effective  on  the  date  of 
enactment,  that  is,  on  August  23, 1988. 
Several  provisions  are  effective  30  or  90 
days  after  date  of  enactment,  but  this 
delayed  effectiveness  is  to  allow  time 
for  planning  and  preparation  so  that  the 
provisions  can  be  effectively 
implemented  on  their  effective  dates; 
therefore,  preparation  for  effective 
implementation  of  these  provisions  must 
begin  immediately. 

There  are  also  other  provisions 
affecting  workers  which  do  not  amend 
existing  statutory  law,  including  the 
provisions  on  oil  and  gas  workers 
separated  after  September  30, 1985,  and 
the  provisions  on  eligibility  for  trade 
readjustment  allowances  (TRA)  of 
workers  totally  separated  from 
adversely  affected  employment  during 
the  period  which  began  on  August  13, . 
1981,  and  ended  on  April  7, 1986. 

It  is  the  Department’s  intention  to 
publish  proposed  regulations 
implementing  the  provisions  of  Part  3 
relating  to  worker  adjustment  assistance 
for  comment  in  accordance  with  the 
implementation  schedule  contained  in 
the  Federal  Register  Notice,  Vol.  53,  No. 
174  on  September  8, 1988.  The 
Department’s  interpretation  of  the  1988 


TAA  Amendments  as  contained  in  the 
GAL  will  be  incorporated  into  the 
proposed  regulations  rather  than  into 
interim  final  regulations  as  specified  in 
the  above  referenced  notice,  thus 
providing  an  opportunity  for  public 
comment  prior  to  the  issuance  of  final 
regulations. 

In  the  meantime,  because  many  of  the 
provisions  are  effective  on  August  23, 
1988,  and  preparation  must  begin 
immediately  to  implement  those 
provisions  and  the  provisions  which 
take  effect  on  September  22, 1988  or 
November  21, 1988  it  is  essential  to 
inform  the  States  and  the  cooperating 
State  agencies  of  the  terms  of  the 
provisions  and  of  the  Department’s 
instructions  concerning  the  proper 
implementation  of  these  provisions. 

Another  essential  reason  for  the 
issuance  of  the  GAL  and  this  notice  is  to 
put  the  States  and  the  cooperating  State 
agencies  on  notice  that  the  provisions  of 
Part  3  on  worker  adjustment  assistance 
supersede  the  prior  provisions  of 
Chapter  2  of  Title  II  of  the  Trade  Act  of 
1974,  to  the  extent  that  they  are 
inconsistent  with  or  amend  or  replace 
the  provisions  of  the  Trade  Act,  and  that 
the  provisions  of  Part  3  also  affect  the 
provisions  of  the  current  regulations 
implementing  Chapter  2  of  Title  II  of  the 
Trade  Act  of  1974  (including  the 
regulations  published  on  August  24, 

1988,  at  53  FR  32344),  to  the  extent  that 
the  provisions  of  such  regulations  are 
inconsistent  with  the  provisions  of  Part 
3. 

For  the  reasons  set  out  above,  GAL 
No.  7-88  is  published  below,  together 
with  Training  and  Employment 
Information  Notice  No.  6-88. 

Dated:  September  13, 1988. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 
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U.S,  Department  of  Labor 

Employment  and  Training  Adminlalratlon 
Washington,  O.C.  20210 


GLASSIFCATION 

TAA 

coHcsPONoeNCC  SYueoi 
1  TET 

DATE 

September  12,  1988 


DIRECTIVE  :  GENERAL  ADMINISTRATION  LETTER  NO,  7-88 
TO  ALL  STATE  EMPLOYMENT  SECURITY  AGENCIES 


FROM  ;  DONALD  J.  KULICK 
Administrator 
for  Regional  Management 


Operating  Instructions  for  Implementing  the  Amend¬ 
ments  to  the  Trade  Adjustment  Assistance  Program 
in  the  Omnibus  Trade  and  Competitiveness  Act  of 
1988 


1.  Purpose .  To  inform  the  States  of  the  operating  instruc¬ 
tions  for  implementing  the  1988  Amendments  affecting  the 
Trade  Adjustment  Assistance  for  Workers  (TAA)  Program,  which 
are  contained  in  Pact  3  of  Subtitle  D  of  Title  1  of  the  **011- 
nibus  Trade  and  Competitiveness  Act  of  ises"  (OTCA).  These 
operating  instructions  shall  remain  in  effect  until  amended 
regulations  ace  published,  or  superseded  or  supplemented  by 
further  operating  instructions. 


Proposed  amendments  to  the  regulations  at  20  CFR  Part  617 
will  be  published  as  soon  as  possible,  with  an  opportunity 
for  the  States  and  the  public  to  comment. 


2.  References .  The  '•Omnibus  Trade  and  Competitiveness  Act 
of  1980"  (Pub.  L.  100-418),  approved  on  August  23,  1988. 

The  program  of  trade  adjustment  assistance  for  workers  es¬ 
tablished  by  Chapter  2  of  Title  II  of  the  Trade  Act  of  1974 
is  referred  to  as  the  "TAA  Program".  Chapter  2  of  Title  II 
of  the  Trade  Act  of  1974  may  be  referred  to  as  the  Trade 
Act  of  1974  or  as  simply  the  Trade  Act.  The  Omnibus  Trade 
and  Competitiveness  Act  of  1988  is  referred  to  as  the 
"OTCA".  Part  3  of  Subtitle  D  of  Title  I  of  the  OTCA  is  re¬ 
ferred  to  as  "Part  3**.  The  provisions  of  Part  3  affecting 
the  TAA  Program  are  referred  to  as  the  *1988  Amendments". 
Trade  readjustment  allowances  are  referred  to  as  *TRA*. 

All  references  to  ZO  CFR  Part  617  refer  to  the  regulations 
in  the  Code  of  Federal  Regulations,  as  amended  by  the  regu¬ 
lations  published  on  August  24,  1988,  at  S3  Fed.  Reo.  32344. 
These  references  are  used  throughout  this  document. 


3.  Background.  This  document  furnishes  information  con¬ 
cerning  the  provisions  of  Part  3  of  Subtitle  D  of  Title  I 
of  the  "Omnibus  Trade  and  Competitiveness  Act  of  1988"  wbicn 
affect  the  trade  adjustment  assistance  pcogcam  for  workers 
(TAA  Program)  established  under  Chapter  2  of  Title  II  of  the 
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Trade  Act  of  1974.  With  regard  to  each  of  those  provisions  of  the 
1988  Amendments,  this  document  also  sets  forth  operating  instructions 
of  the  Department  of  Labor  to  guide  the  States  in  implementing  those 
provisions,  and  which  include  the  Department's  interpretation  of  the 
1988  Amendments  which  affect  the  TAA  Program. 

The  provisions  of  Part  3  supersede  the  prior  provisions  of  the  Trade 
Act.  and  the  regulations  implementing  the  TAA  Program,  to  the  extent 
that  the  provisions  of  Part  3  are  inconsistent  with  the  Trade  Act  and 
the  implementing  regulations.  Therefore,  the  provisions  of  Part  3 
must  be  given  effect  as  of  their  respective  effective  dates  as  set 
forth  in  Part  3  and  in  this  document.  In  no  case  may  any  determina¬ 
tions  of  entitlement  to  TAA  Program  benefits  that  are  affected  by  the 
1988  Amendments  be  based  upon  the  prior  law  or  the  regulations  imple¬ 
menting  the  prior  law.  Note,  however,  that  job  search  and  relocation 
allowances  are  not  affected  by  the  1988  Amendments. 

The  operating  instructions  in  this  document  are  issued  to  the  States 
and  the  cooperating  State  agencies  as  guidance  provided  by  the  De¬ 
partment  of  Labor  in  its  role  as  the  principal  in  the  TAA  Program. 

As  agents  of  the  United  States,  the  States  and  the  cooperating  State 
agencies  may  not  vary  from  the  operating  instructions  in  this  docu¬ 
ment  (or  any  subsequent  or  supplemental  operating  instructions)  with¬ 
out  the  prior  approval  of  the  Department  of  T.abor.  Pending  the  issu¬ 
ance  of  regulations  implementing  the  provisions  of  Part  3.  therefore, 
the  operating  instructions  in  this  document  (and  any  subsequent  or 
supplemental  operating  instructions)  shall  constitute  the  controlling 
guidance  for  the  States  and  the  cooperating  State  agencies  in  imple¬ 
menting  and  administering  the  provisions  of  Part  3  pursuant  to  the 
agreements  between  the  States  and  the  Secretary  of  Labor  under  Sec¬ 
tion  239  of  the  Trade  Act  of  1974.  The  provisions  of  20  CFR  617.52 
(c)  shall  apply  regarding  the  carrying  out  of  the  operating  instruc¬ 
tions  in  this  document  and  any  subsequent  or  supplemental  operating 
instructions,  including  GAL  6-88. 

The  1988  Amendments  to  the  Trade  Act  of  1974 

On  August  23.  1988,  the  President  signed  into  lav  the  "Omnibus  Trade 
and  Competitiveness  Act  of  1988".  Part  3  of  Subtitle  D  of  Title  I  of 
the  Act  concerns  trade  adjustment  assistance  for  workers  and  firms. 
This  document  relates  only  to  those  provisions  of  Part  3  affecting 
the  TAA  Program  for  workers.  Most  of  the  provisions  of  Part  3  af¬ 
fecting  the  TAA  Program  for  workers  are  in  the  form  of  amendments  to 
Chapter  2  of  Title  II  of  the  Trade  Act  of  1974,  and  while  some  of  the 
provisions  of  Part  3  are  not  in  the  form  of  amendments  to  the  Trade 
Act  of  1974,  they  nonetheless  must  be  given  effect  according  to  their 
intent  as  affecting  the  TAA  Program. 

4.  The  1988  Amendments — Operating  Instructions.  The  1988  Amendments 
are  set  out  in  this  section  in  the  order  of  the  section  number  of  the 
Trade  Act  of  1974  affected  by  each  of  the  amendments,  together  with 
an  explanation  of  each  amendment,  the  effective  date  of  each  amend¬ 
ment,  the  regulations  principally  affected  by  each  amendment,  and 
additional  instructions  on  the  administration  of  each  amendment. 
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A.  SECTION  222 

Group  Eligibility  Requirements 
A.l.  Oil  and  Gas  Workers — Prospective. 

AMENDED  T.AWt  'Section  1421(a)(1)(A)  of  the  OTCA  amends  Section  222  of 
the  Trade  Act  to  add  certain  oil  and  gas  workers  to  the  groups  of 
workers  potentially  eligible  for  program  benefits  under  the  TAA  Pro¬ 
gram.  This  is  accomplished  by  adding  new  subsection  (b)  to  Section 
222.  which  provides  that  any  firm  or  subdivision  of  a  firm  that  "en¬ 
gages  in  exploration  or  drilling  for  oil  or  natural  gas"  shall  be 
considered  to  be  a  firm  producing  oil  or  natural  gas.  and  shall  be 
considered  to  be  producing  articles  "directly  competitive  with  im¬ 
ports  of  oil  and  with  imports  of  natural  gas."  The  definition  of  the 
term  "contributed  importantly"  is  not  changed  in  this  amendment. 

This  amendment  became  effective  on  August  23.  1986.  It  is  a  perma¬ 
nent  change  in  the  Trade  Act  having  prospective  effect,  and  it  af¬ 
fects  the  regulations  at  29  CFR  Part  90. 

ADMINISTRATION:  As  this  amendment  pertains  to  the  certification  pro¬ 
cess.  rather  than  program  benefits,  the  principal  impact  will  be  on 
the  Department  of  Labor  rather  than  the  States.  The  incidental  im¬ 
pact  on  the  States  will  be  in  carrying  out  the  information,  assis¬ 
tance.  and  notification  requirements  of  Section  225  of  the  Trade  Act. 
as  amended  in  1981-  and  as  further  amended  by  Section  1422  of  the 
OTCA.  and  the  provisions  of  amended  Section  239(f)  of  the  Trade  Act. 

Interpretation  of  the  amendment  to  Section  222  will  be  addressed  in 
the  amendments  to  the  regulations  at  29  CFR  Part  90  and  in  other  op¬ 
erating  instructions  issued  by  the  Department  of  Labor. 

A. 2.  Oil  and  Gas  Workers — Retroactive. 

AMENDED  LAW:  Section  1421(a)(1)(B)  of  the  OTCA  provides,  without 
amending  the  Trade  Act.  that  the  amendment  with  respect  to  oil  and 
gas  workers  made  by  Section  1421(a)(1)(A)  shall  apply  to  oil  and  gas 
workers  separated  after  September  30.  1985.  if  such  workers  are  cov¬ 
ered  by  a  certification  issued  under  Section  223  that  would  not  have 
been  issued  but  for  the  amendment  in  Section  1421(a)(1)(A).  and  if 
such  certification  is  issued  with  respect  to  a  petition  which  is 
filed  with  the  Department  of  Labor  and  received  in  the  Office  of 
Trade  Adjustment  Assistance.  Employment  and  Training  Administration. 
601  "D"  Street.  NW.  Room  6434.  Washington.  DC  20213.  by  COB  on 
November  18.  1988. 

The  retroactive  feature  of  Section  1421(a(l)(B)  relates  to  payment 
of  basic  trade  readjustment  allowances  for  the  retroactive  period, 
and  it  is  expressly  provided  that  payments  shall  be  made  "Notwith¬ 
standing  Section  223(b)  of  the  Trade  Act  of  1974.  or  any  other  pro¬ 
vision  of  law."  Section  223(b)  refers  to  the  impact  date,  which  is 
set  aside  by  this  provision. 

The  reference  to  "any  other  provision  of  law"  clearly  includes  the  60 
days  preclusion  in  Section  231(a).  because  otherwise  the  workers 
could  not  qualify  for  retroactive  payments.  Other  provisions  of  the 
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Trade  Act  will  continue  to  apply,  such  as  the  certification  period 
of  Section  231(a)(1).  as  modified  by  Section  1421(a)(1)(B):  the 
qualifying  wage  and  employment  requirements  of  Section  231(a)(2); 
the  unemployment  insurance  eligibility  and  exhaustion  requirements 
of  Section  231(a)(3);  the  weekly  benefit  amount  and  disqualifying 
income  provisions  of  Section  232;  the  computation  of  the  maximum 
payable  as  provided  in  Section  233(a)(1):  and  the  eligibility  period 
for  payment  of  basic  TRA  as  provided  in  Section  233(a)(2).  as  in  ef¬ 
fect  at  the  time  each  worker's  first  qualifying  separation  occurred. 
On  the  other  hand,  the  extended  benefit  (EB)  work  test  in  Section 
231(a)(4)  and  the  job  search  program  requirement  in  Section  231(a) 

(5)  may  not  be  applied  retroactively,  and  therefore  may  be  applied 
to  an  individual  only  with  respect  to  weeks  which  begin  after  the 
individual  files  an  initial  application  for  TAA  Program  benefits. 
Furthermore,  if  an  individual's  eligibility  period  for  basic  TRA 
extends  beyond  the  date  of  enactment  of  the  1988  Amendments,  the 
individual  will  become  subject  to  the  new  requirements  discussed 
below,  including  the  requirement  of  enrollment  in  and  participation 
in  training  in  amended  Section  231  which  takes  effect  on  November  21, 
1988. 

This  provision  became  effective  on  August  23,  1988,  and  petitions 
thereunder  must  be  received  by  the  Office  of  Trade  Adjustment  Assis¬ 
tance  by  COB  November  18,  1988.  It  is  retroactive  in  effect,  apply¬ 
ing  to  workers  separated  after  September  30,  1985,  and  will  have 
prospective  effect  for  any  worker  whose  eligibility  period  for  basic 
TRA  extends  past  August  23,  1988  (the  date  of  enactment  of  the  OTCA) . 

This  amendment  affects  the  regulations  at  29  CFR  Part  90  and  20  CFR 
Part  617. 

ADMINISTRATION;  GENERAL  ADMINISTRATION  LETTER  NO.  6-88,  entitled: 
"Trade  Adjustment  Assistance--Workers  of  Firms  in  the  Oil  and  Gas 
Industry  Engaged  in  Exploration  and  Drilling,  Separated  From  Employ¬ 
ment  After  September  30,  1985,  May  File  Petitions  Under  New  Eligi¬ 
bility  Rules",  issued  on  August  23,  1988,  provides  instructions  to 
States  on  implementing  this  provision.  This  subject  GAL  6-88  supple¬ 
ments  the  operating  instructions  in  this  document.  GAL  6-88  was  pub¬ 
lished  in  the  Federal  Register  on  September  14,  1988. 

The  States  will  be  directly  involved  in  administering  the  amendment 
as  it  affects  TAA  Program  benefits,  and  in  carrying  out  the  informa¬ 
tion,  assistance  and  notification  requirements  of  Section  225,  as 
amended  in  1981  and  as  further  amended  by  Section  1422  of  the  OTCA, 
and  the  advice  and  assistance  provisions  of  amended  Section  239(f) 
of  the  Trade  Act. 

A. 3.  Application  to  All  Industries. 

AMENDED  LAW:  Section  1421(b)  of  the  OTCA  amends  Section  222  of  the 
Trade  Act  to  extend  eligibility  for  TAA  to  workers  with  independent 
firms  that  provide  "essential  goods  or  essential  services"  to  firms 
adversely  affected  by  imports.  Under  Section  1430(d)  of  the  OTCA 
this  amendment  does  not  take  effect  until  one  year  after  the  import 
fee  takes  effect. 

ADMINISTRATION;  Administration  of  this  amendment  is  not  addressed 
in  this  document,  and  will  be  addressed  in  separate  guidance  or  in 
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the  amendments  to  the  regulations  at  29  CFR  Part  90. 

B.  SECTION  225 
Benefit  Information  to  Workers 


B .  Benefit  Information. 

AMENDED  T.AW:  Section  1422  of  the  OTCA  amends  Section  225  of  the 
Trade  Act  to  add  a  new  subsection  (b).  Under  new  subsection  (b). 
written  notice  by  mail  is  required  to  be  given  to  each  worker  there 
is  reason  to  believe  is  covered  by  a  certification,  and  notice  is 
required  to  be  published  in  newspapers  of  general  circulation  in  the 
areas  in  which  workers  covered  by  a  certification  reside.  Such 
notices  are  required  to  inform  workers  of  the  TAA  Program  benefits 
available  to  them. 

This  amendment  becomes  effective  as  a  requirement  on  September  22. 
1988.  and  is  applicable  in  the  case  of  all  certifications  issued  on 
and  after  that  date.  A  State  may  apply  this  amendment  to  certifica¬ 
tions  issued  prior  to  the  effective  date  of  the  amendment.  This 
notification  and  publication  requirement  is  in  addition  to  the 
assistance  and  information  requirements  under  Section  225.  as  set 
forth  in  the  present  regulations  at  20  CFR  Part  617.  and  therefore 
affects  the  regulations  to  this  extent. 

While  this  amendment  to  Section  225  is  effective  on  September  22. 
1988.  and  will  be  implemented  by  the  States,  notice  also  that  the 
amendment  to  subsection  (f)  of  Section  239  is  effective  on  August  23. 
1988.  and  requires  the  States  to  furnish  much  more  detailed  informa¬ 
tion  to  workers. 

A’^M  1 N T STR AT T ON :  Upon  receipt  of  an  official  notice  from  the  Regional 
Office  of  a  certification  of  eligibility  for  TAA  issued  by  the  De¬ 
partment  for  a  worker  group  in  the  State,  the  State  agency  will 
satisfy  these  notification  requirements  by; 

Individual  Notice;  Obtaining  from  the  firm,  or  other  reliable 
source,  the  names  and  addresses  of  all  workers  who  were  partial¬ 
ly  or  totally  separated  from  adversely  affected  employment  before 
the  certification,  and  workers  who  are  thereafter  partially  or 
totally  separated  within  the  certification  period.  The  State 
agency  shall  mail  a  written  notice  to  each  such  worker  of  the 
benefits  available  under  the  TAA  Program.  A  preprinted  leaflet 
'  containing  the  information  described  below  in  d.  and  e.  may  be 
enclosed  with  the  notice  to  the  worker.  The  notice  must  include 
the  following  kinds  of  information: 

a.  Article(s)  produced  and  worker  group  covered  by  the 
certification. 

b.  Name  and  the  address  or  location  of  workers'  firm. 

c.  Impact,  certification,  and  expiration  dates  in  the 
certification  document. 

d.  Benefits  and  reemployment  services  available  to  eligible 
workers . 

e.  Explanation  of  how  workers  apply  for  TAA  benefits  and 
services . 

f.  Whom  to  call  to  get  additional  information  on  the 
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certification. 

g.  When  and  where  the  worker  should  come  to  the  local  office 
to  apply  for  benefits  and  services. 

Newspaper  Notice:  Publishing  a  notice  of  the  certification  in  a 
newspaper  of  general  circulation  in  the  area  where  workers 
covered  under  the  certification  reside.  The  published  notice 
must  include  the  following  kinds  of  information: 

a.  Article(s)  produced  and  worker  group  covered  by  the 
certification. 

b.  Name  and  the  address  or  location  of  workers'  firm. 

c.  Impact,  certification,  and  expiration  dates  in  the 
certification  document. 

d.  Benefits  and  reemployment  services  available  to  eligible 
workers . 

e.  Explanation  of  how  and  where  workers  apply  for  TAA 
benefits  and  services. 

States  are  also  encouraged  to  issue  press  releases  to  the  print  and 
broadcast  media  on  certifications  issued  by  the  Department  which 
include  the  above  kinds  of  information. 

C.  SECTION  231 

Qualifying  Requirements  for  Workers 
C.l.  Participation  in  Training  Program  Required. 

AM?:nded  T.AW:  Section  1423(a)(1)  of  the  OTCA  amends  paragraph  (S)  of 
Section  231(a)  of  the  Trade  Act  to  require,  as  a  new  eligibility 
requirement  for  receipt  of  basic  TRA.  that  a  worker  be  enrolled  in  a 
training  program  approved  under  Section  236(a).  or  have  completed  a 
training  program  approved  under  Section  236(a).  after  a  separation 
qualifying  under  Section  231(a)(1).  or  have  received  a  written 
certification  of  a  finding  that  it  is  not  "feasible  or  appropriate" 
to  approve  training  under  Section  236(a)  for  that  worker. 

This  amendment  is  effective  on  November  21.  1988.  under  Section 
1430(f)  of  the  OTCA,  and  will  apply  to  workers  in  TRA  eligibility 
periods  at  that  time  and  thereafter.  The  90-day  delay  in  effective 
date  gives  the  States  and  workers  time  to  prepare  to  meet  this  new 
requirement.  Thereafter,  under  subsection  (b)(2)  (as  amended  by 
Section  1423(a)(2)  of  the  OTCA).  the  training  requirement  of  new 
Section  231(a)(5)  shall  not  apply  with  respect  to  any  week  of  un¬ 
employment  that  begins  more  than  60  days  after  the  filing  date  of 
the  petition  which  resulted  in  the  certification,  and  before  the 
first  week  following  the  week  in  which  the  certification  is  issued. 

This  amendment  substitutes  for  the  job  search  program  requirement 
contained  in  Section  231(a)(5).  but  the  job  search  program  require¬ 
ment  remains  in  effect  as  the  Section  231(a)(5)  requirement  until 
the  day  before  the  new  training  requirement  takes  effect  on  November 
21.  1988. 

This  amendment  affects  the  regulations  at  20  CPR  Part  617. 
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ADMINISTRATION:  Workers  are  required  to  be  enrolled  in  a  training 
program,  have  completed  a  training  program  approved  or  approvable 
under  Section  236(a).  or  have  received  a  written  certification 
waiving  the  training  requirement  in  order  to  receive  TRA  payments. 

The  training  requirement  may  be  waived  under  amended  Section  231(c) 
(1)  by  certification  in  writing  on  an  individual  basis  if  the  State 
agency  determines  that  training  is  not  feasible  or  appropriate  for 
the  worker. 

This  requirement  is  applicable  to  Individuals  who  are  otherwise 
eligible  for  basic  TRA  on  or  after  November  21.  1988.  State  agen¬ 
cies  shall  take  actions  necessary  to  insure  that  all  individuals  who 
are  in  TRA  eligibility  periods  that  will  extend  past  November  21. 

1988  are  notified  in  writing  of  the  new  qualifying  requirement  imme¬ 
diately  so  they  will  have  a  reasonable  opportunity  to  satisfy  the 
requirement . 

Workers  in  approved  training  on  November  21,  1988,  will  not  be 
affected  by  this  amendment,  whether  the  training  was  approved  before 
or  after  August  23,  1988.  However  the  workers  will  have  to  meet  the 
participation  requirement  of  Section  231(b)  on  and  after  November  21, 
1988 . 

For  purposes  of  this  section,  the  following  definitions  shall  apply: 

Enrolled  in  Training.  A  worker  shall  be  considered  to  be 
enrolled  in  training  when  the  worker's  application  for  training 
is  approved  by  the  State  agency  and  the  training  institution  has 
furnished  written  notice  to  the  State  agency  that  the  worker  has 
been  accepted  in  the  approved  training  program  beginning  within 
30  calendar  days.  (  A  waiver  under  amended  Section  231(c)  is 
not  required  for  an  individual  who  is  enrolled  in  training  as 
defined  herein.) 

Completed  Training.  A  worker  shall  be  considered  to  have 
completed  a  training  program  if  the  training  program  was 
approved,  or  was  approvable  and  is  approved  under  Section  236(a) 
of  the  Trade  Act.  the  training  occurred  subsequent  to  the 
individual's  total  or  partial  separation  (as  defined  in  the 
Trade  Act  and  20  CFR  Part  617),  and  the  training  provider  has 
certified  that  all  the  conditions  for  satisfactory  completion  of 
the  training  program  have  been  satisfied. 

Job  Search  Program.  Amended  Section  231(a)(5)  deletes  the  require¬ 
ment  that  workers  participate  in  a  job  search  program,  where  reason¬ 
ably  available,  as  a  condition  for  receiving  TRA.  effective  on 
November  20.  1988.  However,  because  of  the  demonstrated  value  of 
job  search  workshops  and  job  finding  clubs  in  helping  dislocated 
workers  return  to  suitable  employment.  States  are  encouraged  to 
continue  to  refer  trade  impacted  workers,  who  do  not  participate  in 
an  approved  training  program,  or  who  have  completed  a  training 
program,  to  such  activities. 

C.2.  Participation  in  Training  Program. 
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AMENDED  LAW:  Section  1423(a)(2)  of  the  OTCA  amends  subsection  (b) 
of  Section  231  of  the  Trade  Act,  relating  to  participation  in  train¬ 
ing  as  required  by  Section  231(a)(S)  (discussed  in  the  preceding 
item).  Under  new  subsection  (b)(1).  if  it  is  determined  that  a 
worker  has,  without  justifiable  cause,  failed  to  begin  participation 
in  a  training  program,  the  enrollment  in  which  meets  the  requirement 
of  new  Section  231(a)(5),  or  that  the  worker  has  ceased  to  partici¬ 
pate  in  such  training  program  before  completing  it,  or  if  it  is 
determined  that  a  written  certification  given  to  the  worker  under 
new  subsection  (c)  (as  amended  by  Section  1423(a)(3)  of  the  OTCA  and 
discussed  below)  is  revoked,  then,  in  any  one  of  these  cases,  no  TRA 
may  be  paid  to  the  worker  beginning  with  the  week  in  which  such  fail¬ 
ure,  cessation,  or  revocation  occurred  and  continuing  until  the  work¬ 
er  '’begins  or  resumes  participation  in  a  training  program  approved 
under  section  236(a)." 

Under  new  subsection  (b)(2),  the  provisions  of  subsection  (b)(1) 
shall  not  apply  with  respect  to  any  week  of  unemployment  that  begins 
more  than  60  days  after  the  filing  date  of  the  petition  which  result¬ 
ed  in  the  certification,  and  before  the  first  week  following  the  week 
in  which  the  certification  is  issued. 

This  amendment  is  effective  on  November  21,  1988,  as  is  the  amend¬ 
ment  to  Section  231(a)(5)  discussed  in  the  preceding  item  and  the 
amendment  to  Section  231(c)  discussed  in  the  immediately  following 
item.  This  amendment  also  will  apply  to  workers  in  TRA  eligibility 
periods  on  its  effective  date,  and  to  workers  in  approved  training 
on  such  effective  date.  The  90-day  delay  in  effective  date  gives 
the  States  and  workers  time  to  prepare  to  meet  this  new  require¬ 
ment.  Because  subsection  (b).  as  in  effect  prior  to  this  amend¬ 
ment.  was  not  given  effect  in  the  regulations,  in  this  respect  the 
amendment  has  no  effect  on  the  regulations.  However,  as  this  amend¬ 
ment  relates  to  the  new  training  requirement  in  Section  231(a)(5), 
it  does  affect  the  regulations  as  stated  in  the  preceding  item,  al¬ 
though  the  regulations  on  the  job  search  program  requirement  will 
remain  effective  until  the  day  before  this  amendment  and  the  new 
training  requirement  of  Section  231(a)(5)  take  effect  on  November 
21.  1988. 

ADMTNT STRATTON ;  Notice  that  under  subsection  (b)(2)  the  provisions 
of  subsection  (b)(1)  shall  not  be  applied  to  an  individual  worker 
with  respect  to  any  week  of  unemployment  that  begins  more  than  60 
days  after  the  filing  date  of  the  petition  which  resulted  in  the 
certification  covering  the  worker,  and  before  the  first  week  follow¬ 
ing  the  week  in  which  such  certification  is  issued.  Because  of  this 
very  short  period  between  issuance  of  a  certification  and  giving 
effect  to  subsection  (b)(1)  and  Section  231(a)(5).  it  is  highly 
unlikely  that  the  States  will  be  able  to  make  timely  determinations 
of  coverage  and  approval  of  training,  or  that  workers  will  be  able 
to  enroll  in  training  in  such  a  short  time.  In  view  of  this,  the 
States  may  be  required  to  issue  subsection  (c)  certifications  pend¬ 
ing  the  making  of  arrangements  for  the  provision  of  training,  and 
enrolling  the  workers  in  the  training.  Refer  to  the  discussion  of 
certifications  in  the  following  item. 
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making  determinations  under  subsection  (b).  the  following  def ini¬ 
ons  under  subsection  (b),  shall  be  used: 

Failed  to  begin  participation.  A  worker  shall  be  determined  to 
have  failed  to  begin  participation  in  a  training  program  when 
the  worker  fails  to  attend  all  scheduled  training  classes  and 
other  training  activities  in  the  first  week  of  the  training 
program,  without  justifiable  cause. 

Ceased  participation.  A  worker  shall  be  determined  to  have 
ceased  participation  in  a  training  program  when  the  worker  fails 
to  attend  all  scheduled  training  classes  and  other  training 
activities  scheduled  by  the  training  institution  in  any  week  of 
the  training  program,  without  justifiable  cause. 

Justifiable  Cause.  Justifiable  cause  means  such  reasons  as 
would  justify  an  individual's  conduct  when  measured  by  conduct 
expected  of  a  reasonable  individual  in  like  circumstances, 
including  but  not  limited  to  reasons  beyond  the  individual's 
control  and  reasons  related  to  the  individual's  capability  to 
participate  in  or  complete  an  approved  training  program. 
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C.3.  Certifications  Waiving  Workers'  Participation  in  Training. 


AMENDED  LAW:  Section  1423(a)(3)  of  the  OTCA  amends  subsection  (c) 
of  Section  231  of  the  Trade  Act.  relating  to  participation  in  train¬ 
ing  as  required  by  Sections  231(a)(5)  and  231(b)  (as  discussed  in 
the  preceding  two  items).  Under  new  subsection  (c).  upon  a  finding 
being  made  that  "it  is  not  feasible  or  appropriate"  to  approve  a 
training  program  for  a  worker  under  Section  236(a).  the  worker  must 
be  furnished  "a  written  statement  certifying  such  finding."  Under 
subsection  (c)(1)(B).  when  a  State  issues  such  a  written  statement 
to  a  worker,  it  is  required  to  "submit  to  the  Secretary  a  written 
statement  certifying  such  finding  and  the  reasons  for  such  find¬ 
ing."  Subsection  (c)(2)  provides  for  revoking  a  certification  in  a 
written  statement  submitted  to  the  worker  and  the  Secretary.  Sub¬ 
section  (c)(3)  requires  annual  reports  to  Congress  on  numbers  of 
certifications  issued  and  revocations  of  certifications. 

This  amendment  is  effective  on  November  21.  1988.  as  are  the  amend¬ 
ments  discussed  in  the  two  preceding  items,  and  affects  the  regula¬ 
tions  at  20  CFR  Part  617.  This  amendment  also  will  apply  to  workers 
in  TRA  eligibility  periods  on  its  effective  date  and  thereafter. 

The  90-day  delay  in  effective  date  gives  the  States  and  workers  time 
to  implement  subsection  (c)  in  connection  with  the  new  requirements 
of  Section  231(a)(5)  and  231(b). 

ADMINISTRATION:  On  November  21,  1988.  all  individuals  in  TRA  eligi¬ 

bility  status  must  either  be  enrolled  in  a  training  program  or  have 
completed  a  training  program  approved  under  Section  236(a)  in  order 
to  continue  to  receive  TRA  payments.  The  new  requirement  may  be 
waived  under  amended  Section  231(c)(1)  by  certification  in  writing 
on  an  individual  basis,  if  the  State  agency  determines  that  training 
is  not  feasible  or  appropriate. 
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The  Deparfent's  policy  is  to  issue  waivers  of  the  training  require¬ 
ment  on  a  liaited  basis  when  training  is  not  feasible  or  appropriate 
under  the  following  conditions; 

When  a  State  agency  makes  a  determination  that  the  training  re¬ 
quirement  will  be  waived  for  an  individual  then  the  State  agency 
must  issue  a  written  certification  to  the  individual  of  such  a 
finding. 

a.  A  formal  written  certification  must  be  provided  to  each 
affected  worker.  At  a  minimum,  the  certification  shall 
contain  the  following  information: 

(1)  Name  and  social  security  number  of  the  worker. 

(2)  Petition  number  under  which  the  worker  was  certified. 

(3)  Effective  date  of  the  certification,  and  the  impact  and 
termination  dates,  where  appropriate. 

(4)  Statement  that  training  is  not  feasible  or  appropriate 
and  the  reason  for  the  finding.  Any  other  conditions  the 
State  agency  deems  appropriate  in  informing  the  worker. 

(5)  Signature  block  for  appropriate  State  official. 

(6)  Signature  block  for  worker's  acknowledgement  of  receipt. 

b.  State  agencies  must  develop  a  procedure  for  reviewing 
regularly  a  certification  of  waiver  of  training  issued  to  a 
worker  to  ascertain  that  the  conditions  upon  which  the  waiver 
was  granted  continue  to  exist  or  have  been  changed  in  which 
case  the  certification  may  be  revoked. 

State  agencies  may  incorporate  a  revocation  section  in  the 
certification  of  waiver  form  or  a  separate  written  state¬ 
ment.  Similiar  information  as  listed  in  the  certification 
should  be  provided  to  the  worker  when  revoking  the  certifi¬ 
cation. 

c.  State  agencies  must  develop  procedures  for  compiling  the 
number  of  certifications  issued  and  revoked,  by  reason.  (The 
Department  is  required  to  report  annually  to  the  Congress  on 
the  number  of  certifications  issued  and  revoked.  The  Depart¬ 
ment  will  develop  reporting  requirements  and  issue  instruc¬ 
tions  to  State  agencies.) 

d.  State  agencies  are  not  required  to  forward  copies  of  indivi¬ 
dual  waivers  to  the  Department.  The  Department  will  review  a 
random  sample  of  waivers  issued  by  the  State  agencies  during 
regular  ETA  reviews  of  TAA  program  administration. 

With  regard  to  certifications  under  subsection  (c)(1).  the  key  words 
are  whether  it  is  "feasible  or  appropriate"  to  approve  training  for 
a  worker.  The  word  "feasible"  refers  to  whether  the  object  is 
capable  of  being  done  or  carried  out. 

As  used  in  Section  231  for  purposes  of  training  approval  under  the 
criteria  of  Section  236(a).  "feasible"  means  simply  whether  there  is 
any  training  available  at  that  time  which  meets  all  the  criteria  of 
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Section  236(a)(1),  whether  the  worker  is  so  situated  as  to  be  able 
to  take  full  advantage  of  the  training  opportunity  and  complete  the 
training,  and  whether  funding  is  available  to  pay  the  full  costs  of 
the  training,  including  any  transportation  and  subsistence  expenses 
which  are  compensable.  Funding  includes  not  only  TAA  program  funds 
but  also  funds  under  JTPA,  JTPA  Title  III  (worker  adjustment  pro¬ 
gram)  and  other  Federal,  State  and  private  sources. 

The  word  "appropriate"  carries  the  more  expansive  meaning  of  being 
especially  suitable  or  compatible,  fitting,  or  proper.  Therefore, 
"appropriate"  refers  to  suitability  of  the  training  for  the  worker 
(including  whether  there  is  a  reasonable  prospect  which  is  reason¬ 
ably  foreseeable  that  the  worker  will  be  reemployed  by  the  firm  from 
which  separated)  and  compatibility  of  the  training  for  the  purposes 
of  the  TAA  Program.  In  these  respects,  suitability  of  training  for 
the  worker  is  encompassed  within  the  several  criteria  in  Section  236  ‘ 
(a)(1),  and  compatibility  with  the  program  is  settled  by  the  various 
provisions  of  Section  236  which  describe  the  various  types  of  train¬ 
ing  approvable  under  Section  236  and  the  limitations  thereon. 

Accordingly,  whether  training  is  "feasible  or  appropriate"  at  any 
given  time  is  determined  by  finding  whether,  at  that  time,  training 
suitable  for  the  worker  is  available,  the  training  is  training  which 
is  approvable  under  Section  236  including  the  criteria  in  Section 
236(a)(1).  the  worker  is  so  situated  as  to  be  able  to  take  full 
advantage  of  the  training  and  complete  the  training,  full  funding 
for  the  training  is  available,  and  the  training  will  commence  within 
30  days  of  approval. 

This  amendment  substitutes  for  a  similar  provision  relating  to  the 
job  search  program  requirement  and  the  provisions  of  subsection  (c) 
remain  in  effect  until  the  amendment  discussed  in  this  item  and  the 
two  preceding  items  take  effect  on  November  21,  1988.  This  amend¬ 
ment  affects  the  regulations  at  20  CFR  Part  617,  although  the  regu¬ 
lations  on  the  job  search  program  requirement  which  implement  Sec¬ 
tion  231(a)(5)  and  (c)  will  remain  in  effect  until  the  day  before 
the  amendments  to  Sections  231(a)(5),  (b),  and  (c)  take  effect  on 
November  21.  1988. 

D.  SECTION  232 
Weekly  Amounts  of  TEA 

D.  Weekly  Amounts  of  TRA. 

AMENDED  LAW.  Section  1423(b)  of  the  OTCA  amends  subsections  (b)  and 
(c)  of  Section  232  of  the  Trade  Act.  but  no  change  is  made  in  the 
computation  of  the  weekly  amount  of  TRA  payable.  The  weekly  amount 
will  continue  to  be  based  upon  the  first  exhaustion  of  UI  as  it  was 
set  in  the  1981  Amendments  and  is  reflected  in  the  regulations  at  20 
CFR  Part  617. 

Subsection  (b)  of  Section  232  is  amended  by  striking  out.  "including 
on-the-job  training, " (OJT) .  This  is  a  technical  change,  to  conform 
to  Section  233(e)  which  prohibits  payment  of  TRA  to  workers  in  OJT. 
This  technical  change  is  effective  on  August  23.  1988. 
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Section  1423(c)  of  the  OTCA  includes  three  amendments  to  Section  233 
of  the  Trade  Act,  and  adds  a  new  Section  246  on  the  subject  of  "Sup¬ 
plemental  Wage  Allowance  Demonstration  Projects."  Section  246  does 
not  affect  the  regulations  at  20  CFR  Part  617  or  29  CFR  Part  90,  and 
will  be  addressed  in  other  guidance  issued  by  the  Department. 


E.l.  Eligibility  Period  for  Additional  TRA. 


AMENDED  DAW:  Section  1423(c)(1)  of  the  OTCA  amends  subsection  (a)(3) 
(B)  of  Section  233  by  striking  out  "is  approved"  and  inserting  the 
word  "begins"  in  place  thereof.  This  is  essentially  a  technical 
change,  but  it  corrects  a  problem  in  the  prior  law  which,  read  and 
construed  literally,  required  training  to  be  approved  after  exhaus¬ 
tion  of  basic  TRA.  This  amendment  became  effective  on  August  23. 
1988,  and  affects  the  regulations  at  20  CFR  Part  617. 

ADMINISTRATION;  The  Change  in  Section  233(a)(3)(B)  corrects  a  tech¬ 
nical  error  which  required  the  worker's  application  for  training  to 
be  approved  before  the  worker  exhausted  eligibility  for  basic  TRA. 
This  presented  an  interpretation  problem  that  is  now  resolved  by 
this  amendment.  Therefore,  with  this  amendment  the  26-week  eligi¬ 
bility  period  for  additional  TRA  begins  with  the  first  week  of 
training,  if  the  training  begins  after  exhaustion  of  basic  TRA.  No 
change  in  practice  is  required,  however,  as  the  same  result  had  been 
achieved  through  interpretation. 

E.2.  Conforming  Amendment. 

AMENDED  LAW:  Section  1423(c)(2)  of  the  OTCA  amends  the  last  sen¬ 
tence  of  subsection  (a)(3)  of  Section  233  by  striking  a  reference  to 
Section  236(c)  (relating  to  the  satisfactory  progress  provision  now 
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contained  in  amended  Section  231(b)  which  is  discussed  above),  and 
by  striking  "engaged  in  such  training"  and  inserting  "participating 
in  such  training"  in  place  thereof.  The  latter  change  is  not  es¬ 
sentially  substantive,  but  conforms  usage  to  the  words  used  in 
amended  Section  231(b)  which  is  discussed  above.  This  amendment  is 
effective  on  November  21,  1988,  as  are  the  amendments  to  Section  231 
to  which  it  relates  and  which  are  discussed  above.  This  amendment, 
in  and  of  itself,  has  little  effect  on  the  regulations  at  20  CFR 
Part  617. 

ADMINISTRATION:  The  requirements  for  participation  in  training  are 
covered  in  the  discussions  above  of  the  amendments  to  Section  231. 

E.3.  Payment  of  TRA  Purina  Breaks  in  Training. 

AMENDED  LAW:  Section  1423(c)(3)  of  the  OTCA  adds  a  new  subsection 
(f)  to  Section  233.  New  subsection  (f)  provides  for  the  payment  of 
basic  and  additional  TRA  "during  any  week  which  is  part  of  a  break 
in  training"  provided  three  conditions  are  met:  (a)  The  break  in 
training  does  not  exceed  14  days;  (b)  the  worker  was  participating 
in  the  training  before  the  beginning  of  the  break;  and  (c)  the  break 
is  provided  for  in  the  published  schedule  of  the  training  program. 

This  is  a  significant  change  in  the  law.  Previously,  under  Section 
233(a)(3),  the  worker  had  to  actually  be  "engaged  in"  training  in  a 
week  to  be  entitled  to  a  payment  of  additional  TRA  for  the  week. 
Under  new  subsection  (f),  a  worker  will  continue  to  receive  basic 
and  additional  TRA  during  breaks  in  training  (up  to  the  maximum  of 
26  payments),  but  only  if  the  scheduled  break  is  not  longer  than  14 
days,  and  the  other  two  conditions  stated  above  are  met.  In  addi¬ 
tion.  the  wording  of  subsection  (f)  makes  it  clearly  applicable  to 
basic  TRA  as  well  as  additional  TRA. 

This  amendment  became  effective  on  August  23,  1988.  and  applies  to 
all  breaks  in  training  which  begin  on  or  after  such  date  regardless 
of  when  the  training  was  approved  under  Section  236,  or  whether  the 
training  was  approved  or  is  approvable  under  Section  236  as  amended 
by  the  1988  Amendments.  This  amendment  will  affect  the  regulations 
at  20  CFR  Part  617  in  regard  to  both  basic  and  additional  TRA. 

ADMINISTRATION:  The  State  agency,  in  administering  Section  233(f), 

must  obtain  from  an  official  of  the  training  institution  information 
on  scheduled  breaks  in  training  and  the  beginning  and  ending  dates 
of  breaks. 

a.  A  worker  participating  in  training  shall  be  paid  TRA  for  any 
week  beginning  during  a  scheduled  break  in  training  that  does 
not  exceed  14  days  provided  the  stated  conditions  are  met. 

b.  A  worker  participating  in  training  shall  not  be  paid  TRA  for 
any  week  that  begins  and  ends  during  a  scheduled  break  that 
is  15  days  or  more  in  duration. 
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against  the  26  weeks  of  eligibility  for  additional  TRA,  as  such  weeks 
have  been  counted  before  the  ainendntent . 


In  establishing  the  number  of  days  in  a  break  in  training,  begin 
with  the  first  day  a  worker  Would  ordinarily  be  in  class  were  it  not 
for  the  training  break,  and  end  with  the  last  day  in  which  the 
worker  would  ordinarily  be  in  class  were  it  not  for  the  training 
break.  Any  weekend  days  or  holidays  on  which  training  is  not 
regularly  scheduled  before  the  break  began  and  weekend  days  or 
holidays  at  the  end  of  the  break  on  which  training  is  not  ordinarily 
scheduled  are  not  counted. 


For  example,  under  the  published  schedule  there  is  a  two-week  break 
in  the  training  program,  the  last  scheduled  day  of  training  is  a 
Friday,  and  training  is  not  regularly  scheduled  on  weekend  days. 
Begin  counting  break  days  on  the  following  Monday  and  consecutively 
including  weekend  days  through  the  last  weekday  of  the  break.  If 
the  last  weekday  of  the  break  is  Friday,  the  number  of  break  days  in 
this  example  would  be  12.  Since  it  does  not  exceed  14  days  the 
worker  is  entitled  to  payment  of  basic  or  additional  TRA  for  both 
weeks  the  worker  is  on  a  training  break  (if  otherwise  eligible). 


In  another  example,  under  the  published  schedule  for  the  training 
program,  a  Christmas  break  is  scheduled  to  begin  after  classes  on 
Tuesday,  December  20,  1988,  and  continue  until  classes  resume  on 
Wednesday,  January  4,  1989.  The  break  begins  on  Wednesday,  December 
21.  and  ends  on  Tuesday,  January  3,  a  period  of  14  days.  In  this 
example,  therefore,  the  break  in  training  does  not  exceed  14  days, 
and  the  worker  is  entitled  to  payment  of  basic  or  additional  TRA  (if 
otherwise  eligible)  for  the  weeks  ending  on  December  24,  December 
31,  and  January  7. 

Change  the  facts  of  the  above  example  slightly,  so  that  the  break 
ends  after  Tuesday,  January  3,  and  the  break  will  exceed  14  days. 

In  this  situation,  the  treatment  of  the  worker  is  exactly  as  it  was 
under  the  prior  law  as  to  additional  TRA.  The  worker  is  entitled  to 
basic  or  additional  TRA  (if  otherwise  eligible)  for  the  week  ending 
on  December  24,  if  the  worker  participated  in  training  on  Monday  and 
Tuesday  of  that  week.  The  next  week  for  which  the  worker  is 
entitled  to  TRA  is  the  first  week  after  the  week  of  December  24 
during  which  classes  resume  and  the  worker  actually  participates  in 
the  training.  For  any  weeks  which  occur  between  those  two  weeks  the 
worker  is  not  entitled  to  basic  or  additional  TRA.  but  those  weeks 
will  nonetheless  count  against  the  26  weeks  for  which  additional  TRA 
is  payable  if  the  worker  was  being  paid  additional  TRA.  The  situa¬ 
tion  is  different  if  the  worker  is  still  drawing  against  basic  TRA 
entitlement;  in  this  case  the  weeks  that  are  not  payable  do  not 
count  against  the  worker's  maximum  entitlement,  but  the  worker's 
eligibility  period  for  basic  TRA  will  continue  to  run. 


F.  SECTION  233 

Limitation  on  Period  in  Which  Trade 
Readjustment  Allowances  May  be  Paid 

F.l.  Revised  Eligibility  Period  for  Basic  TRA. 
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AMENDED  T,AW;  Section  1425(a)  of  the  OTCA  amends  Section  233(a)(2) 
of  the  Trade  Act  to  return  essentially  to  the  movable  2-year  eli¬ 
gibility  period  as  in  effect  prior  to  the  1981  Amendments.  Under 
amended  Section  233(a)(2).  the  eligibility  period  for  basic  TRA  is 
the  104-week .period  that  begins  with  the  first  week  following  the 
week  of  the  worker's  most  recent,  total  separation  which  is  within 
the  certification  period  described  in  Section  231(a)(1)  for  the 
certification  under  which  the  worker  is  covered,  and  with  respect  to 
which  the  worker  meets  the  qualifying  requirements  of  Section  231(a) 
(2). 

For  an  individual  worker  to  establish  an  eligibility  period  for 
basic  TRA,  therefore,  five  conditions  must  be  found  to  exist: 

a.  A  certification  of  eligibility  to  apply  for  adjustment 
assistance  roust  have  been  issued  under  Section  223  of  the 
Trade  Act. 

b.  The  worker  must  be  covered  by  such  certification. 

c.  The  worker  must  have  been  separated  from  adversely  affected 
employment,  and  such  separation  must  be  a  "total  separation" 
as  defined  in  Section  247(11)  of  the  Trade  Act  and  in  the 
regulations  at  20  CFR  617.3(11). 

d.  Such  total  separation  must  be  within  the  certification  period 
of  such  certification  as  specified  in  Section  231(a)(1)  of 
the  Trade  Act. 

e.  The  worker  must  meet  the  wage  and  employment  qualifying 
requirements  of  Section  231(a)(2)  (as  in  effect  at  the  time 
of  such  separation)  of  the  Trade  Act  with  respect  to  such 
separation. 

If  all  of  the  five  conditions  stated  in  the  preceding  paragraph  are 
found  to  exist  in  the  case  of  any  individual  worker,  the  worker  has 
had  a  "qualifying  separation"  for  the  purposes  of  eligibility  for 
basic  TRA.  and  such  worker's  eligibility  period  during  which  the 
worker  may  claim  basic  TRA  is  the  104  consecutive  calendar  weeks 
beginning  with  the  week  which  immediately  follows  the  week  in  which 
such  qualifying  separation  occurred.  The  104-week  eligibility  peri¬ 
od  will  run  its  course  in  104  consecutive  weeks,  regardless  of  the 
worker's  experience  in  that  104-week  period  with  employment,  unem¬ 
ployment,  eligibility  for  UI  or  waiting  week,  or  any  other  circum¬ 
stances  except  a  subsequent  qualifying  separation  as  defined  herein. 

This  amendment  became  effective  on  August  23,  1988,  and  applies  to 
all  total  separations  which  occur  on  and  after  that  date,  except  in 
the  case  of  workers  who  have  previously  exhausted  all  of  their 
rights  to  basic  TRA.  This  amendment  affects  the  regulations  at  20 
CFR  Part  617,  with  respect  to  separations  occurring  on  and  after 
August  23,  1988. 

Section  1430(g)  of  the  OTCA  also  affects  the  amendment  to  Section 
233(a)(2).  Section  1430(g)  provides  that — 

The  amendment  made  by  section  1425(a)  shall  not  apply  to  (sic) 

with  respect  to  any  total  separation  of  a  worker  from  adversely 

affected  employment  (within  the  meaning  of  section  247  of  such 
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Act)  that  occurs  before  the  date  of  enactment  of  this  Act  if  the 
application  of  such  amendment  with  respect  to  such  total  separa¬ 
tion  would  reduce  the  period  for  which  such  worker  would  (but 
for  such  amendment)  be  allowed  to  receive  trade  readjustment 
allowances  under  part  1  of  subchapter  6  of  chapter  2  of  title  II 
of  the  Trade  Act  of  1974. 

Although  the  wording  of  Section  1430(g)  appears  somewhat  oblique, 
because  the  amendment  to  Section  233(a)(2)  does  not  apply  to  sep¬ 
arations  which  occurred  before  August  23.  1988.  the  evident  purpose 
of  Section  1430(g)  is  to  prevent  the  application  of  the  amendment  to 
a  worker  if  it  would  have  the  result  of  shortening  the  worker's 
eligibility  period  which  is  based  upon  a  separation  that  occurred 
prior  to  August  23.  1988.  and  Section  233(a)(2)  prior  to  this  amend¬ 
ment.  This  could  happen  because  the  eligibility  period  under  the 
prior  law  was  104  weeks  after  the  first  exhaustion  of  regular  bene¬ 
fits.  and  this  could  be  from  two  and  one-half  to  three  years  after 
separation,  whereas  under  amended  Section  233(a)(2)  the  eligibility 
period  is  104  weeks  after  separation,  or  only  two  years  after  sep¬ 
aration. 

For  example,  a  worker  has  a  qualifying  separation  prior  to  August  23. 
1988.  and  the  worker's  first  exhaustion  of  regular  UT  benefits  does 
not  occur  until  after  August  23.  1988.  Under  Section  233(a)(2) 
prior  to  the  OTCA  amendment,  the  worker's  eligibility  period  will  be 
104  weeks  after  exhaustion  of  regular  UI  benefits,  whenever  that 
occurs.  Although  amended  Section  233(a)(2)  does  not  by  its  terms 
apply  to  a  separation  occurring  before  August  23.  1988.  Section 
1430(g)  makes  it  clear  that  amended  Section  233(a)(2)  may  not  be 
applied  to  this  situation,  even  though  the  determination  of  the 
worker's  entitlement  to  TRA  and  the  eligibility  period  is  not  issued 
until  after  August  23.  1988.  Therefore,  workers  who  have  a  qualify¬ 
ing  separation  prior  to  August  23.  1988  will  have  an  eligibility 
period  that  is  generally  no  shorter  than  two  and  one-half  years 
after  separation,  and  may  be  as  long  as  three  years  after  separa¬ 
tion.  A  worker  separated  less  than  six  months  prior  to  August  23. 
1988.  therefore,  generally  will  have  a  longer  eligibility  period 
than  a  worker  separated  up  to  about  six  months  after  August  23.  1988. 

To  give  full  effect  to  Section  1430(g).  therefore,  requires  that  a 
worker's  longer  eligibility  period  based  upon  a  "first  qualifying 
separation"  that  occurred  prior  to  August  23.  1988.  not  be  shortened 
because  of  the  application  of  amended  Section  233(a)(2)  to  a  more 
recent  qualifying  separation  that  occurred  on  or  after  August  23. 
1988.  This  means  that,  while  the  calculation  under  amended  Section 
233(a)(2)  should  be  made  with  respect  to  all  total  separations  of 
workers  on  and  after  August  23.  1988.  the  eligibility  period  may  not 
be  applied  to  a  worker  who  had  a  "first  qualifying  separation"  prior 
to  August  23,  1988,  if  to  do  so  would  result  in  the  worker's  eligi¬ 
bility  period  ending  on  an  earlier  date  than  the  eligibility  period 
based  upon  the  "first  qualifying  separation." 

ADMINISTRATION:  Since  the  amended  Section  233(a)(2)  links  the  TRA 

eligibility  period  to  the  most  recent  total  separation,  the  eligi¬ 
bility  period  established  with  respect  to  the  first  qualifying 
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separation  changes  if  the  worker  has  another  “qualifying  separation" 
under  the  same  certification.  Therefore,  when  a  worker  has  a  second 
"qualifying  separation"  under  the  same  certification  the  worker's 
eligibility  period  for  basic  TRA  moves  from  the  prior  established 
eligibility  period,  to  104  weeks  after  the  week  in  which  the  second 
"qualifying  separation"  occurred.  The  process  will  be  repeated  for 
any  subsequent  "qualifying  separation"  occurring  within  the  certifi¬ 
cation  period. 

EXCEPTION:  Amended  Section  233(a)(2)  may  not  be  applied  in  the 

case  of  a  worker's  more  recent  separation  that  occurs  on  or  after 
August  23.  1988.  if  it  would  result  in  the  worker  having  a  shorter 
eligibility  period  than  the  eligibility  period  based  on  the  prior 
law  and  a  "first  qualifying  separation"  that  occurred  prior  to 
August  23.  1988. 

The  provision  for  beginning  the  104-week  TRA  eligibility  period 
based  on  the  most  recent  separation  shall  be  applied  only  to  qual¬ 
ifying  separations  occurring  on  or  after  August  23.  1988,  but  may 
net  be  applied  in  the  case  of  a  worker  who  has  no  balance  of  basic 
TRA  entitlement  remaining  in  the  worker's  TRA  account. 

Although  a  worker's  TRA  eligibility  period  will,  as  stated  above,  be 
established  or  reestablished  with  respect  to  each  "qualifying  sep¬ 
aration"  under  the  same  certification  that  occurs  on  and  after 
August  23,  1988,  nothing  else  changes  in  regard  to  the  worker's 
basic  TRA  entitlement.  Thus,  the  worker's  weekly  amount  of  basic 
TRA,  as  computed  under  Section  232,  and  the  worker's  maximum  amount 
of  basic  TRA.  as  computed  under  Section  233(a)(1),  are  established 
or  remain  fixed  at  the  amounts  computed  with  respect  to  the  first 
"qualifying  separation,"  whether  this  occurred  before  or  after 
August  23,  1988.  Therefore,  whenever  a  worker  files  a  new  TRA  claim 
it  will  be  necessary  to  determine  whether  the  worker  had  any  prior 
separation  under  the  same  certification  and  within  the  certification 
period.  If  the  worker  had  a  prior  separation  it  must  be  determined 
whether  such  separation  was  a  "qualifying  separation"  (under  the  law 
in  effect  at  the  time^^of  such  separation),  and  whether  it  was  the 
first  qualifying  separation  for  the  purposes  of  Sections  232.  233(a) 
(1).  and  also  for  the  purpose  of  Section  233(a)(2). 

F.2.  Retroactive  Waiver  of  Time  Limitations. 

AMENDED  LAW:  Section  1425(b)  of  the  OTCA,  without  specifically 
amending  any  provision  of  the  Trade  Act,  waives  the  time  limit  on 
the  TRA  eligibility  period  in  Section  233(a)(2).  and  the  210-day 
time  limit  in  Section  233(b)  on  filing  a  bona  fide  application  for 
training  in  order  to  qualify  for  additional  TRA,  but  only  for  work¬ 
ers  who  experienced  a  qualifying,  total  separation  from  adversely 
affected  employment  in  the  period  which  began  on  August  13.  1981 
(the  date  of  enactment  of  the  1981  Amendments),  and  ended  on  April 
7,  1986  (the  date  of  enactment  of  the  1986  Amendments). 

Other  specified  conditions  must  be  met  for  a  worker  to  become 
eligible  under  this  retroactive  provision  for  basic  and  additional 
TRA.  This  provision  became  effective  on  August  23.  1988  and  effects 
the  regulations  at  20  CFR  Part  617. 


17 


36198  Federal  Register  /  Vo}.,53.  /  Friday.  September  16, 1988  /  Notices 


Nirte  conditions  must  be  found  to  exist  for  a  worker  to  establish  po¬ 
tential  eligibility  under  Section  1425(b)  for  basic  and  additional 
TRA: 

a.  A  certification  of  eligibility  to  apply  for  adjustment 
assistance  must  have  been  issued  under  Section  223  of  the 
Trade  Act; 

b.  The  worker  must  be  covered  by  such  certification; 

c.  The  worker  must  have  been  separated  from  adversely  affected 
employment,  and  such  separation  must  be  a  '’total  separation" 
as  defined  in  Section  247(11)  of  the  Trade  Act  and  in  the 
regulations  at  20  CFR  617.3(11); 

d.  Such  total  separation  must  be  within  the  certification  period 
of  such  certification  as  specified  in  the  certification  and 
in  Section  231(a)(1)  of  the  Trade  Act; 

e.  The  worker  must  meet  the  wage  and  employment  qualifying 
requirements  of  Section  231(a)(2)(as  in  effect  at  the  time  of 
such  separation)  of  the  Trade  Act  with  respect  to  such 
separation; 

and .  further .  for  the  purposes  or  Section  1425(b)--. 

f.  Such  total  separation  must  have  occurred  on  or  after  August 
13,  1981,  and  on  or  before  April  7,  1986; 

g.  The  worker  must  be  "enrolled  in  a  training  program"  approved 
under  Section  236(a)  of  the  Trade  Act; 

h.  The  worker  must  have  been  "unemployed  continuously  since  the 
date"  of  such  total  separation,  not  taking  into  account 
"seasonal  employment,  odd  jobs,  or  part-time,  temporary 
employment";  and 

i.  With  respect  to  any  week,  the  worker  has  not  been  determined 
to  have,  without  justifiable  cause,  either  failed  to  begin 
participation  in  the  training  program  in  which  enrolled  as 
stated  in  condition  (g),  or  has  ceased  to  participate  in  such 
training  program  before  completing  the  training  program.' 

The  meaning  of  conditions  (a)  through  (f)  is  .self-evident  from  the 
terms  as  stated  in  each  of  these  conditions.  The  terms  of  condi¬ 
tions  (g)  and  (i)  are  expressed' in' Section  1425(b)  in  the  same  terms 
as  the  OTCA  amendments' to  Sections  231(a)(5)(A)  and  231(b)(1)  of  the 
Trade  Act,  and,  therefore,  the  same  terms  in  both  provisions  (enroll¬ 
ed  in,  failed  to  begin  participation,  ceased  to  participate,  and 
"justifiable  cause")  shall  have  the  same  meanings  for  purposes  of 
Section  1425(b)  as  are  stated  above  in  items  C.l.  and  C.2.  of  this 
document. 

Condition  (h)  is  a  special  condition  applicable  solely  as  a  condi¬ 
tion  of  eligibility  for  TRA  under  Section  1425(b).  The  worker  must 
have  been  "unemployed  continuously"  since  the  date  of  the  total 
separation  which  is  referred  to  in  conditions  (c)  through  (f).  In  a 
prior  version  of  Section  1425(b)  this  condition  was  stated  as  being 
continuously  unemployed  since  the  "original"  separation.  Therefore, 
since  the  enactment  version  in  effect  refers  to  any  total  separation 
meeting  conditions  (c)  through  (f).  only  the  last  sych  separation 
may  be  taken  into  account  for  the  purposes  of  Section  1425(b). 
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Further,  in  determining  whether  unemployment  has  been  continuous  (up 
to  the  time  of  enrollment  and  participation  in  training  for  the  pur¬ 
poses  of  Section  1425(b)).  all  employment  of  the  worker  in  work  that 
is  seasonal  or  in  odd  jobs,  or  part-time,  temporary  work,  is  to  be 
disregarded.  However,  any  job  not  meeting  one  of  these  exclusions 
will  break  the  chain,  and  the  worker  may  not  be  determined  to  have 
been  continuously  unemployed. 

Section  1425(b)  became  effective  on  August  23.  1988.  and  affects  the 
regulations  at  20  CFR  Part  617.  Therefore,  while  the  waiver  of  the 
time  limits  in  Section  233(a)(2)  and  (b)  are  retroactive  in  a  sense, 
it  is  only  for  the  purpose  of  effectuating  the  intent  of  Section 
1425(b)  that  workers  separated  in  the  period  which  began  on  August 
13.  1981  and  ended  on  April  7.  1986.  shall  not  be  denied  basic  and 
additional  TRA  prospectively,  beginning  on  August  23.  1988.  because 
of  such  time  limitations.  Therefore.  Section  1425(b)  is  to  operate 
prospectively  for  the  purposes  of  payment  of  basic  and  additional 
TRA.  and  all  of  the  terms  and  conditions  of  the  Trade  Act  as  amended 
by  the  OTCA  (except  the  time  elements  specifically  waived),  and  the 
further  conditions  stated  in  conditions  (f)  through  (i)  above,  shall 
be  applied  in  determining  whether  a  particular  worker  is  entitled  to 
such  payments. 

ADM T N I STR AT T ON :  No  payment  of  basic  or  additional  TRA  may  be  made 
under  Section  1425(b)  for  any  week  which  begins  before  August  23. 
1988.  but  for  the  week  which  begins  after  August  23.  1988.  a  worker 
who  is  found  to  meet  conditions  (a)  through  (f)  and  condition  (h). 
and  who  is  also  found  to  be  "enrolled  in"  (condition  (g))  or  partic¬ 
ipating  in  a  required  training  program,  shall  be  paid  TRA  (if  other¬ 
wise  eligible)  beginning  with  the  first  week  which  begins  after 
August  23.  1988. 

The  reference  to  otherwise  eligible  in  the  preceding  -sentence  as¬ 
sumes  the  worker  is  found  to  meet  all  of  the  nine  conditions  stated 
above,  and  also  that  the  cumulative  payments  made  under  Section 
1425(b).  together  with  any  payments  previously  made  to  the  worker, 
do  not  exceed  the  worker's  maximum  entitlement  to  TRA  as  determined 
under  Section  233(a)(1)  and  (a)(3).  For  example,  a  worker  who 
qualifies  as  eligible  under  Section  1425(b)  has  received  all  of  the 
basic  TRA  to  which  the  worker  was  entitled,  but  no  additional  TRA; 
the  worker  would  be  entitled  to  up  to  26  weeks  of  additional  TRA. 
but  no  further  basic  TRA.  Similarly,  the  worker  had  received  20 
weeks  of  basic  TRA  and  was  determined  under  Section  233(a)(1)  to  be 
entitled  to  26  weeks;  the  worker  is  entitled  to  the  remaining  six 
weeks  of  basic  TRA.  and  up  to  26  weeks  of  additional  TRA.  Under 
Section  1425(b).  however,  no  payment  of  basic  or  additional  TRA  may 
be  made  for  any  week  the  worker  is  not  actually  enrolled  in  or 
participating  in  training,  as  is  required  by  Section  1425(b). 
Payments  may  be  made  for  breaks  in  training,  as  is  now  permitted  in 
limited  cases  to  other  workers  in  training  under  new  subsection  (f) 
of  Section  233. 

All  of  the  provisions  of  amended  Sections  233(a)(3)  and  236  will 
apply  to  Section  1425(b)  workers.  Even  though  the  last  "qualifying 
separation"  will  be  used  as  the  starting  point  for  applying  the 
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"continuously  unemployed"  condition,  the  first  "qualifying  separa¬ 
tion"  must  be  used  to  determine  weekly  and  maximum  amounts  payable 
in  accordance  with  Sections  232  and  233(a)(l}.  However,  for  1425(b) 
workers,  there  is  no  limited  eligibility  period  for  basic  TRA,  al¬ 
though  the  26-week  eligibility  period  for  additional  TRA  is  appli¬ 
cable  as  stated  in  Section  233(a) (2)  as  amended  by  the  OTCA. 

States  agencies  must  make  new  determinations  for  all  workers  who 
apply  for  benefits  under  Section  l42S(b),  and  provide  payments  when 
all  eligibility  conditions  are  met.  Also,  States  must  make  good 
faith  efforts  to  inform  workers  of  their  rights  under  this  provision 
through  notices  in  newspapers  of  general  circulation  in  areas  of  the 
State  where  workers  covered  by  past  certifications  reside,  and, 
where  the  certification  periods  under  such  certifications  Include 
ary  portion  of  the  period  which  began  on  August  13,  1981,  and  ended 
on  April  7,  1986.  The  efforts  by  the  States  should  also  include, 
where  appropriate,  news  releases,  notification  to  unions,  and  post¬ 
ing  of  notices  in  UT,  Job  Service  and  other  appropriate  offices. 
State  agencies  are  also  encouraged  to  use  available  and  accessible 
administrative  records  to  help  Identify  those  workers  previously 
denied  TAA  benefits  and  services  who  might  now  be  eligible  for  TRA 
payments  or  training. 

State  agencies  will  consider  local  labor  market  characteristics  in 
applying  the  terms  seasonal,  odd  jobs,  or  part-time,  temporary  work. 

G.  SECTION  236 

Training  for  Adversely  Affected  Workers 

Section  1424  of  the  OTCA  makes  a  number  of  changes  in  Section  236  of 
the  Trade  Act,  and  related  changes  in  Section  239.  The  changes  in 
subsections  (a)  and  (c)  of  Section  1424,  to  Section  236,  are  dis¬ 
cussed  in  this  section.  All  of  the  changes  to  Section  236  affect 
the  regulations  at  20  CFR  Part  617.  Subsection  (b)  of  Section  1424, 
which  relates  to  a  possible,  future  increase  in  the  $80  million 
ceiling  is  not  addressed  in  this  document. 

G.l.  Criteria  for  Approval  of  Training. 

AMENDED  T.AWi  In  paragraphs  (1)  through  (4)  of  Section  1424(a)  of 
the  OTCA,  the  criteria  for  approval  of  training  in  Section  236(a)(1) 
of  the  Trade  Act  arc  amended  by  changing  "is  available"  to  "is 
reasonably  available"  in  subparagraph  (D),  and  by  adding  new 
criterion  (F)  that  "such  training  is  suitable  for  the  worker  and 
available  at  reasonable  cost." 

New  paragraph  (9)  of  Section  236(a),  as  added  by  Section  1424(a)(13) 
of  the  OTCA.  directs  the  Secretary  of  Labor  to  prescribe  regulations 
which  set  forth  the  criteria  for  each  of  the  subparagraphs  of  Sec¬ 
tion  236(a)(1)  that  will  be  used  as  the  basis  for  making 
determinations  under  paragraph  (1)." 

These  amendments  became  effective  on  August  23.  1988. 

ADMINISTRATION:  For  purposes  of  implementing  Section  236(a)(9).  the 
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following  criteria  are  set  forth  for  subparagraphs  (A)  through  (F) 
of  Section  236(a)(1)  for  making  determinations  under  paragraph  (1): 

(A)  There  is  no  suitable  employment  (which  may  include 
technical  and  professional  employment)  available  for  an 
adversely  affected  worker. 

This  means  that  for  the  worker  for  whom  approval  of  training  is 
being  considered  under  Section  236(a)(1),  there  is  at  that  time  no 
suitable  employment  available  for  that  worker,  either  in  the  commut¬ 
ing  area,  as  defined  in  20  CFR  617. 3(k).  or  outside  the  commuting 
area  in  an  area  in  which  the  worker  desires  to  relocate  with  the 
assistance  of  a  relocation  allowance  under  Section  238.  and  there  is 
no  reasonable  prospect  of  such  suitable  employment  becoming  avail¬ 
able  for  the  worker  within  the  next  30  days.  For  the  purposes  of 
subparagraph  (A),  the  term  "suitable  employment"  is  defined  in 
Section  236(f) (redesignated  (e)  by  Section  1424(c)(3).  effective  on 
November  21,  1988). 

(B)  The  worker  would  benefit  from  appropriate  training. 

This  means  that  there  is  a  direct  correlation  between  the  needs  of 
the  worker  for  skills  training  or  remedial  education  and  what  would 
be  provided  by  the  training  program  under  consideration  for  the 
worker,  and  that  the  worker  has  the  mental  and  physical  capabilities 
to  undertake,  make  satisfactory  progress  and  complete  the  training. 
Further,  this  implies  the  individual  will  be  job  ready  on  completion 
of  training. 

(C)  There  is  a  reasonable  expectation  of  employment  following 
completion  of  such  training. 

This  means  that,  for  that  worker,  given  the  job  market  conditions 
expected  to  exist  at  the  time  of  the  completion  of  the  training 
program,  there  is,  fairly  and  objectively  considered,  a  reasonable 
expectation  that  the  worker  will  find  a  job,  using  the  skills  ac¬ 
quired  while  in  training,  after  completion  of  the  training.  Any 
determination  under  subparagraph  (C)  must  take  into  account  Section 
236(a)(2)  (redesignated  (3)  by  Section  1424 (a ) ( 11 ) ) .  which  provides 
that  "a  reasonable  expectation  of  employment"  does  not  require  that 
employment  opportunities  for  the  worker  be  available,  or  offered, 
inunediately  upon  the  completion  of  the  approved  training.  This 
emphasizes,  rather  than  negates,  the  point  that  there  must  be  a  fair 
and  objective  projection  of  job  market  conditions  expected  to  exist 
at  the  time  of  completion  of  the  training. 

(D)  Training  approved  by  the  Secretary  is  reasonably  available 
to  the  worker  from  either  governmental  agencies  or  private 
sources  (which  may  include  area  vocational  education  schools,  as 
defined  in  section  195(2)  of  the  Vocational  Education  Act  of 
1963,  and  employers). 

This  means  that  training  is  reasonably  accessible  to  the  worker 
within  the  worker's  commuting  area  at  any  governmental  or  private 
institution  or, facility,  particularly  including  on-the-job  training 
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with  an  employer,  and  it  meane  training  that  is  suitable  for  the 
worker  and  meets  the  other  criteria  of  subsection  (a)(1).  It  also 
means  that  emphasis  roust  be  given  to  finding  accessible  training  for 
the  worker,  although  not  precluding  training  outside  the  commuting 
area  if  none  is  available  at  the  time  within  the  worker's  commuting 
area.  If  outside  the  commuting  area  then  the  training  must  be 
available  at  a  reasonable  cost  as  prescribed  in  (F)  below. 

In  determining  whether  or  not  training  is  reasonably  available, 
first  consideration  shall  be  given  to  training  opportunities  avail¬ 
able  within  the  workers  normal  commuting  area.  Training  at  facili¬ 
ties  outside  the  worker's  normal  commuting  area  should  be  approved 
only  if  such  training  is  not  available  in  the  area  or  the  training 
to  be  provided  outside  the  normal  commuting  area  is  provided  at  a 
more  reasonable  cost. 

(E)  The  worker  is  qualified  to  undertake  and  complete  such 

training. 

This  emphasizes  the  worker's  personal  qualifications:  that  is,  the 
worker's  own  physical  and  mental  capabilities  and  background  and 
experience.  In  relation  to  these  personal  characteristics,  the 
worker  must  be  evaluated  as  qualified  to  undertake  the  specific 
training  program  being  considered  and  to  complete  the  training 
successfully. 

(F)  Such  training  is  suitable  for  the  worker  and  available  at  a 

reasonable  cost. 

Such  training  means  the  training  being  considered  for  the  worker. 
Suitable  for  the  worker  means  that  subparagraph  (E)  is  met  and  that 
the  training  is  appropriate  for  the  worker  given  the  worker's 
capabilities,  background  and  experience. 

Available  at  a  reasonable  cost  means  that  training  is  not  approved 
at  one  institution  when,  all  costs  being  considered,  the  same  train¬ 
ing  can  be  obtained  at  another  institution  at  a  lower  total  cost. 

It  also  means  that  training  is  not  approved  when  the  costs  of  the 
training  are  unreasonably  high  in  comparison  with  the  average  costs 
of  tra..ning  other  workers  in  similiar  occupations  at  other  institu¬ 
tions  or  facilities.  This  new  criterion  also  requires  taking  into 
consideration  the  funding  of  training  costs  from  sources  other  than 
TAA  funds,  and  the  least  cost  to  TAA  funding  of  providing  suitable 
training  opportunities  to  workers.  New  provisions  (added  by  OTCA) 
as  well  as  Section  236(a)(3)  (redesignated  (4)  by  Section  1424(a) 
(11))  mandate  a  more  controlled  and  sophisticated  management  of  TAA 
funds  and  funding  from  other  sources  in  the  provision  of  training 
opportunities  to  the  maximum  number  of  adversely  affected  workers. 
Greater  emphasis  will  need  to  be  given  to  these  elements  in  deter¬ 
mining  the  reasonable  costs  of  training,  particularly  in  view  of  the 
new  requirements  that  TRA  claimants  be  enrolled  in  and  participate 
in  training. 

The  meanings  ascribed  above  to  the  six  criteria  of  Section  236(a)(1) 
shall  be  given  effect  in  determinations  approving  or  disapproving 
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training  for  workers  on  and  after  August  23.  1988. 

Determining  Reasonable  Costs  of  Training.  For  the  purpose  of  sub- 
paragraph  (P)  the  following  actions  shall  be  taken  by  the  State 
agency: 

a.  Reasonable  cost  of  training  shall  take  into  consideration 
tuition  and  related  expenses  (books,  tools,  and  fees),  travel 
or  transportation  expenses,  and  subsistence  expenses. 

b.  In  determining  whether  costs  of  training  are  reasonable, 
consideration  should  first  be  given  to  the  lowest  cost 
training  which  is  available  within  the  commuting  area.  When 
like  training  for  suitable  employment  is  offered  at  more  than 
one  training  facility,  the  lowest  cost  training  shall  be 
approved . 

c.  Training  outside  the  worker's  normal  commuting  area  should  be" 
approved  only  in  situations  where  appropriate  training  is  not 
otherwise  available.  Training  that  involves  transportation 

or  subsistence  costs  which  add  substantially  to  the  total 
costs  provide  a  basis  for  disapproving  the  training,  if  other 
appropriate  training  is  available. 

d.  States  shall  establish,  annually,  a  maximum  amount  allowable 
for  the  total  costs  of  training  per  worker  taking  into 
consideration  the  type  of  occupational  training,  the  usual 
and  customary  costs  of  such  training  in  the  State  and  the 
duration  of  the  training. 

G.2.  Training  as  an  Entitlement. 

AMENDED  LAW:  Paragraphs  (5)  and  (6)  of  Section  1424(a)  of  the  OTCA 
make  changes  in  the  first  and  second  sentences  of  Section  236(a)(1) 
that  convert  training  from  an  entitlement  to  the  extent  appropriated 
funds  are  available,  to  an  entitlement  without  regard  to  the  avail¬ 
ability  of  funding  to  pay  the  costs  of  the  training.  Thus,  in  the 
first  sentence,  the  phrase  "shall  (to  the  extent  appropriated  funds 
are  available)  approve",  which  was  added  by  the  1986  Amendments,  is 
amended  by  deleting  the  parenthetical  clause  so  that  the  phrase 
reads,  simply,  "shall  approve".  This  clearly  makes  training  an 
entitlement  and  in  any  case  where  the  six  criteria  are  reasonably 
met.  the  worker  is  entitled  to  have  the  training  approved  and  it  may 
not  be  unreasonably  denied. 

The  second  sentence  provides  that  the  worker  shall  be  entitled  to 
"have  payment  of  the  costs  of  such  training  paid  on  his  behalf."  and 
this  is  changed  by  inserting  the  parenthetical  "(subject  to  the 
limitations  imposed  by  this  section)"  after  the  words  costs  of  such 
training.  The  reference  to  "limitations"  includes  all  of  the 
limitations  and  restrictions  on  types  of  training  and  the  training 
criteria,  as  well  as  the  new  $80  million  limit  on  annual  training 
costs  payable  from  TAA  funds. 

These  amendments  became  effective  on  August  23.  1988. 
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ADMINISTRATION:  The  amended  Act  provides  up  to  $80  million  ($120 
million  one  year  after  an  import  fee  takes  effect)  to  cover  training 
costs  under  the  Act.  Up  to  this  limit  workers  are  entitled  under 
the  amended  second  sentence  of  Section  236(a)(1)  to  have  the  costs 
of  approved  training  paid  on  their  behalf. 

All  certified  eligible  workers  must  be  informed  in  writing  of  their 
entitlement  to  training  immediately  and  of  the  qualifying  require¬ 
ment  of  being  enrolled  in  or  having  completed  training  as  a  condi¬ 
tion  for  receiving  any  TRA  for  weeks  beginning  after  November  19, 
1988.  States  must  establish  procedures  for  documenting  such  action, 
and  records  documented  that  the  worker  has  been  so  informed  and  has 
attested  to  the  fact. 

G.3.  Funding  Training. 

AMENDED  LAW:  The  OTCA  makes  four  primary  changes  in  Section  236(a) 
relating  to  funding  the  costs  of  training  approved  under  Section 
236(a)(1),  other  than  on-the-job  training. 

Section  I424(a)(12)  of  the  OTCA  adds  a  new  paragraph  (2)  to  Section 
236(a),  which  limits  annual  training  costs  under  Section  236(a)(1) 
to  $80  million.  Paragraph  (2)  further  provides  that  if  the  Secre¬ 
tary  foresees  in  any  fiscal  year  that  the  $80  million  limit  will  be 
exceeded,  the  Secretary  will  decide  how  the  remaining  funds  shall  be 
apportioned  among  the  States  for  the  balance  of  such  fiscal  year. 
Related  to  this  is  a  one-time  appropriation  in  Section  1426(c)  of 
the  OTCA  of  such  amounts  as  may  be  necessary  for  payments  under  Sec¬ 
tions  236,  237,  and  238  after  August  23,  1988,  and  before  October  1, 
1988:  the  sum  appropriated  is  charged  to  the  Fiscal  Year  1989  appro¬ 
priation  for  these  purposes. 

Section  1424(a)(13)  adds  new  paragraph  (6)  to  Section  236(a).  New 
paragraph  (6)  provides  that  the  costs  of  training  approved  under 
Section  236(a)(1)  are  "not  required”  to  be  paid  from  TAA  funds  "to 
the  extent  that  such  costs  are  paid"  under  any  State  program  or  any 
other  Federal  program  or  from  any  other  source  than  Section  236. 

The  "not  required"  language  means  that  this  is  neither  a  requirement 
nor  a  prohibition  on  the  use  of  TAA  funds. 

Also,  in  this  connection,  subparagraph  (B)  of  new  paragraph  (6) 
provides  that  the  worker  may  be  required  to  enter  into  an  agreement 
under  which  the  training  costs  will  not  be  required  to  be  paid  from 
TAA  funds  to  the  extent  of  "the  portion  of  the  costs  of  such  train¬ 
ing  that  the  worker  has  reason  to  believe  will  be  paid  under  the 
program,  or  by  the  source,  described  in  subparagraph  (A)  or  (B)  of 
paragraph  (l)(8ic)."  First  of  all.  the  reference  to  paragraph  (1) 
is  presumed  to  mean  paragraph  (4) (redesignated  (5)  by  Section  1424 
(a)(ll)).  because  in  the  context  this  is  the  only  meaningful  refer¬ 
ence  for  these  purposes.  Thus,  paragraph  (6)(B)  is  construed  as 
referring  to  costs  payable  by  the  employer  for  OJT  training  and 
costs  payable  under  Title  III  of  the  Job  Training  Partnership  Act. 

In  another  change  related  to  funding.  Section  1424(a) (13)  of  the 
OTCA  also  adds  a  new  paragraph  (7)  to  Section  236(a),  which 
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prohibits. the  approval  of  a  training  program  under  Section  236(a) 
if:  (a)  All  "or  a  portion"  of  the  training  costs  are  paid  under  any 
"nongovernmental  plan  or  program":  (b)  the  worker  has  a  right  to 
obtain  training  or  funds  for  training  under  the  nongovernmental  plan 
or  program:  and  (c)  the  worker  would  be  required  to  reimburse  the 
nongovernmental  plan  and  program  from  TAA  funds  provided  under 
Section  236(a),  or  from  wages  paid  under  such  training  program,  "for 
any  portion"  of  the  costs  of  the  training  program.  This  is  a  flat 
prohibition,  not  only  on  funding  but  on  the  approval  under  Section 
236(a)  of  a  training  program,  if  the  worker  might  be  required  to 
reimburse  the  nongovernmental  plan  or  program  for  "any  portion", 
however  small,  of  the  costs  of  such  training. 

A  further  related  change  is  made  in  Section  1424(a) (10)  of  the  OTCA 
to  paragraph  (4) (redesignated  (S)  by  Section  1424(a)(ll))  of  Section 
236(a).  In  describing  the  types  of  training  programs  that  are  ap- 
provable  under  Section  236(a)(1).  a  new  subparagraph  (E)  is  added  to 
paragraph  (S)  to  provide  that  such  approvable  training  shall 
include-- 


(E)  any  training  program  (other  than  a  program  described  in 
paragraph  (7))  for  which  all.  or  any  portion,  of  the  costs  of 
training  the  worker  are  paid — 

(i)  under  any  Federal  or  State  program  other  than  this 
chapter,  or 

(ii)  from  any  source  other  than  this  section. 

All  of  the  amendments  discussed  in  this  item  became  effective  on 
August  23.  1988. 

ADM INI STRAT I ON :  As  pointed  out  in  the  preceding  item,  since  August 
23,  1988,  training  is  an  entitlement  which  may  not  unreasonably  be 
denied,  without  regard  to  whether  there  are  any  TAA  funds  to  pay  the 
costs  of  the  training.  New  paragraph  (2)  of  Section  236(a)  places  a 
ceiling  on  annual  training  costs  payable  from  TAA  funds,  and  author- 
i;;es  the  Secretary  to  apportion  funds  among  the  States  in  any  year 
when  the  Secretary  estimates  that  the  ceiling  might  be  exceeded. 

The  second  sentence  of  Section  236(a)(1)  provides,  however,  that 
workers  shall  be  entitled  to  have  the  costs  of  approved  training 
paid  by  the  Secretary,  subject  to  the  limitations  imposed  by  other 
provisions  of  Section  236.  While  these  provisions,  read  together, 
might  appear  to  authorize  approval  of  training  for  which  the  worker 
agrees  to  pay  part  or  all  of  the  costs,  no  change  is  contemplated  in 
20  CFR  617.22(h).  Which  precludes  approval  of  training  for  which  the 
individual  would  be  required  to  pay  a  fee  or  tuition. 

Retention  of  the  requirement  that  precludes  approval  of  training 
under  Section  236(a)(1)  if  the  worker  would  be  required  to  pay  any 
of  the  costs  of  the  training  emphasizes  the  necessity  for  close 
cooperation  between  public  authorities  and  providers  in  fully 
funding  training  costs.  New  paragraphs  (S)(E),  (6),  and  (7)  of 
Section  236  open  the  door  to  approval  of  training  under  Section 
236(a)(1)  even  though  the  costs  of  the  training  are  partially  or 
fully  paid  under  any  other  Federal  program,  any  State  program,  or 
for  any  other  source  than  Section  236  which  Includes  private 
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sources.  The  one  prohibition  in  paragraph  (7)  is  that  the  training 
under  a  nongovernmental  plan  or  program  may  not  be  approved  under 
Section  236(a)(1)  if  the  worker  might  be  required  under  the  plan  or 
program  to  pay  any  part  of  the  costs  of  the  training,  under  any 
circumstances,  or  if  the  worker  might  be  required  under  the  plan  or 
program  to  turn  over  to  the  plan  or  program  any  TAA  funds  paid  to 
the  worker  or  any  sum  equal  to  a  portion  or  all  of  such  TAA  funds. 
Although  paragraph  (7)  makes  this  prohibition  specific  for  nongov¬ 
ernmental  plans  or  programs,  the  same  prohibition  applies  by  impli¬ 
cation  to  all  Federal  and  State  programs  as  well,  for  the  purposes 
of  Section  236.  As  provided  in  20  CFR  617.22(h).  a  worker  may  not 
be  required  to  pay  any  of  the  costs  of  training  approvable  under 
Section  236(a)(1).  To  give  full  effect  to  these  provisions  of 
Section  236  and  the  regulations,  it  must  follow  that  a  worker  also 
may  not  be  asked  to  make  a  voluntary  contribution  to  offset  the 
costs  of  the  training. 

Notwithstanding  the  opening  of  funding  doors  in  new  paragraphs  (5) 
(E).  (6).  and  (7).  paragraph  (3)  of  Section  236(a)  was  redesignated 
as  paragraph  (4)  but  was  not  otherwise  amended  by  the  OTCA.  Section 
236(a)(4)  continues  to  preclude  some  mixing  of  funds,  and  must  now 
be  construed  in  conjunction  with  new  paragraphs  (5)(E),  (6).  and 
(7).  Subparagraph  (A)  of  Section  236(a)(4)  continues  to  prohibit 
payment  of  training  costs  under  any  other  Federal  law  if  they  are 
paid  from  TAA  funds.  While  this  preclusion  is  specific  in  this 
single  instance,  it  is  implicit  in  Section  236.  and  particularly  new 
paragraphs  (S)(E).  (6).  and  (7).  that  any  duplication  of  payment  of 
any  training  costs,  if  such  duplication  would  in  any  way  involve  the 
use  of  TAA  funds,  is  clearly  prohibited  by  Section  236. 

Subparagraph  (B)  of  Section  236(a)(4)  prohibits  the  use  of  TAA  funds 
to  pay  any  training  costs  that:  (i)  have  already  been  paid  under  any 
other  Federal  law;  or  (ii)  are  reimbursable  under  any  other  Federal 
law  and  a  portion  of  such  costs  have  already  been  paid  under  such 
other  Federal  law.  In  part,  subparagraph  (B)  simply  prescribes  an¬ 
other  prohibition  on  duplication  that  is  the  reverse  of  the  prohibi¬ 
tion  in  subparagraph  (A).  As  stated  in  the  preceding  paragraph, 
however.  Section  236  precludes  all  duplication  which  may  in  any  way 
involve  the  use  of  TAA  funds. 

The  second  part  of  subparagraph  (B)  has  in  the  past  presented  some 
difficulty  in  application,  but  with  the  addition  of  new  paragraphs 

(5) (E).  (6).  and  (7).  and  the  new  emphasis  upon  close  cooperation, 
advance  planning  and  preparation  with  respect  to  mixed-funding 
training  programs,  the  former  difficulty  should  diminish  remark¬ 
ably.  The  second  part  of  subpargraph  (B)  must  be  given  effect, 
however,  and  may  not  be  overcome  or  disregarded  because  of  second 
thought  or  afterthought  based  upon  new  paragraph  (5)(E),  (6).  or  (7). 
Further,  the  Department  is  given  the  authority  under  new  paragraph 

(6) (B)  to  require  a  release  from  the  worker  of  the  "entitlement  of 
training  costs"  when  the  costs  of  approved  training  are  being  paid 
from  a  source  other  than  TAA. 

Implementation  of  these  changes  as  outlined  above  will  provide  the 
States  greater  flexibility  in  sourcing  funds  for  TAA  approved 
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training.  Specifically,  cooperating  State  agencies  are  to  take  the 
following  actions  to  implement  amended  Section  236: 

a.  Inform  other  training  providers  and  cooperating  State  agen¬ 
cies  of  the  provisions  of  amended  Section  236,  and  establish 
procedures  and  plans  for  utilizing  TAA  funds,  funds  under 
other  Federal  and  State  programs,  and  funds  from  other 
sources,  either  in  a  mix  or  one  source  alone,  in  providing 
training  to  workers  which  is  approvable  under  Section  236 
Ca)(l). 

b.  Establish  procedures  for  executing  agreements  with  workers  as 
required  by  subparagraph  (B)  of  Section  236(a)(6). 

c.  Establish  procedures  to  assure  that  all  of  the  requirements 
of  Section  236  are  met  in  the  provision  of  any  training  to  be 
approved  under  Section  236(a)(1). 

d.  Establish  procedures  and  prepare  plans  to  assure  that  the 
maximum  training  opportunities  are  available  and  timely  for 
adversely  affected  workers,  and  that  they  are  placed  in 
training  at  the  earliest  possible  time. 

e.  Obtain  written  assurance  from  each  worker  that  no  request  for 
reimbursement  from  TAA  funds  will  be  made  when  training  costs 
are  paid  for  from  non-TAA  sources. 

G.4.  Types  of  Training  Approvable. 

AMENDED  LAW:  Section  1424(a) (10)  of  the  OTCA  amends  paragraph  (4) 
(redesignated  (5)  by  Section  1424(a)(ll))  of  Section  236(a),  to  add 
remedial  education  and  mixed  funding  training  as  specified  in  new 
paragraph  (5)(E).  The  addition  of  remedial  education  as  a  separate 
and  distinct  approvable  training  program  is  a  significant  change. 
Previously,  remedial  education  was  approvable  only  as  part  of  a 
broader  training  program  that  also  included  skills  training.  With 
this  change  remedial  education  is  approvable  as  a  distinct  training 
program,  without  the  need  to  include  skills  training.  Nevertheless, 
in  order  to  meet  all  of  the  criteria  of  Section  236(a)(1),  remedial 
education  may  be  approved  as  a  separate  and  complete  training  pro¬ 
gram  only  where  no  skills  training  is  necessary  to  make  the  worker 
job  ready  upon  completion  of  the  training. 

This  amendment  became  effective  on  August  23.  1988. 

ADMINISTRATION:  Remedial  education  may  be  approved  as  a  training 
program  for  a  worker  when  the  six  (6)  criteria  of  Section  236(a)(1) 
are  met. 

Remedial  education  may  continue  to  be  offered  when  included  as  an 
integral  part  of  an  overall  training  program  for  a  worker.  However, 
this  amendment  recognizes  that  for  some  workers,  the  use  of  remedial 
education  to  improve  certain  basic  skills  may  be  the  only  assistance 
an  individual  worker  requires  to  return  to  suitable  work. 
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State  agencies  should  develop  procedures  for  approving  training  in 
the  form  of  remedial  education  %rhen  it  is  an  appropriate  adjustment 
service  to  help  the  worker  return  to  suitable  employment  or  as  a 
part  of  an  approved  training  program. 

G.5.  On-the-3ob  Training. 

AMENDED  LAW:  Section  1424Xcl  of  the  OTCA  makes  one  significant 
change  concerning  on-the-job  training,  and  two  technical  and  con¬ 
forming  changes  in  Section  236.  These  changes  are  in  addition  to 
the  technical  and  conforming  change  in  Section  232(b)  (discussed 
above)  made  by  Section  1423(bl(l)  of  the  OTCA. 

Section  1424(c)(1)  of  the  OTCA  amends  subsection  (d)  of  Section  236, 
which  was  added  by  the  1986  Amendments.  As  added  in  1986.  Section 
236(d)  provided  that,  notwithstanding  subsection  (a)(1).  the  costs 
of  on-the-job  training  "may"  be  paid  only  if  ten  specified  condi¬ 
tions  were  met.  Without  disturbing  the  ten  conditions,  the  intro¬ 
ductory  part  of  Section  236(d)  is  amended  by  Section  1424(c)(1)  to 
provide  that: 

(d)  The  Secretary  shall  pay  the  costs  of  any  on-the-job  train¬ 
ing  of  an  adversely  affected  worker  that  is  approved  under 
subsection  (a)(1)  in  equal  monthly  installments,  but  the 
Secretary  shall  pay  such  costs,  notwithstanding  any  other 
provision  of  this  section,  only  if-- 

This  puts  the  costs  of  OJT  training  on  the  same  entitlement  track  as 
other  training  costs  under  the  second  sentence  of  Section  236(a)(1). 
and  therefore  subject  to  the  provisions  on  the  $80  million  limita¬ 
tion  in  new  Section  236(a)(2).  The  only  difference  specified  in 
Section  236(d)  is  that  the  costs  shall  be  paid  in  "equal  monthly  in¬ 
stallments.**  This  amendment  became  effective  on  August  23.  1988. 
and  applies  to  determinations-  made  on  and  after  that  date  and  to 
payments  of  costs  beginning  with  payments  made  in  September  1988. 

Sections  1424(c)(2)  and  (3)  make  technical  and  conforming  changes  in 
Section  236,  by  repealing  subsection  (c)  and  by  redesignating  sub¬ 
sections  (d).  (e),  and  (f)  as  subsections  (c).  (d).  and  (e). 
respectively.  Thus,  subsection  (d)  becomes  subsection  (c) .  Old 
subsection  (c)  is  replaced  by  Section  231(b).  as  amended  by  Section 
1423(a)(2)  of  the  OTCA. 

These  technical  and  conforming  changes  are  effective  on  Yloverober  21. 
1988. 

ADMINISTRATION:  State  agencies  are  to  take  the  following  actions 
with  respect  to  providing  OJT  payments  in  equally  monthly  install¬ 
ments  if  the  conditions  stated  in  Section  236(d)  are  found  to  be  met. 

The  amount  of  the  monthly  installment  shall  be  equivalent  to  the 
contracted  cost  of  the  training  divided  by  the  duration  of  the 
training  program  in  months.  State  agencies  are  to  modify  OJT 
contracting  procedures  and  forms  to  incorporate  this  requirement 
in  new  OJT  contracts  approved  after  August  23,  1988.  Contracts 
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existing  on  August  23,  1988  are  to  be  modified,  if  necessary,  to 
convert  to  monthly  payments  beginning  in  September. 

G.6.  Miscellany . 

AMENDED  LAW:  Two  other  significant  changes  in  Section  236  are  made 
by  Section  1424  of  the  OTCA. 

Section  1424(a)(7)  of  the  OTCA  amends  the  second  sentence  of  Sec¬ 
tion  236(a)(1)  to  insert  the  phrase  "directly  or  through  a  voucher 
system"  after  the  words  "by  the  Secretary."  This  amendment  became 
effective  on  August  23,  1988. 

Section  1424(a) (13)  of  the  OTCA  also  added  a  new  paragraph  (8)  to 
Section  236(a).  New  paragraph  (8)  simply  authorizes  approval  of 
training  for  a  worker  at  any  time  after  the  certification  is  issued 
which  covers  the  worker,  "without  regard  to  whether  such  worker  has 
exhausted  all  rights  to  any  unemployment  insurance  to  which  the 
worker  is  entitled."  This  merely  makes  explicit  what  was  apparent 
all  along,  and  is  the  practice  that  has  been  followed.  It  is  an 
important  reminder,  however,  because  under  Section  231(b)(2)  (as 
amended  by  Section  1423(a)(2)  of  the  OTCA)  the  training  requirements 
of  Section  231(a)(5)  and  (b)  are  effective  for  individual  workers 
the  first  week  after  the  certification  is  issued.  See  the  discus¬ 
sion  above  of  Section  231(b)(2).  New  paragraph  (8)  also  became 
effective  on  August  23,  1988. 


ADM  TNT  STR AT I ON ;  No  action  is  being  taken  at  this  time  relating  to 
the  use  of  a  voucher  system.  An  assessment  will  be  made  of  the 
feasibility  of  using  a  voucher  system  and  its  applicability  to 
administration  of  the  TAA  program.  Tn  the  meantime  no  change  in 
operations  or  procedures  shall  be  effected  at  the  State  level. 

New  paragraph  (8)  authorizes  the  approval  of  training  for  an  ad¬ 
versely  affected  worker  at  any  time  after  the  group  is  certified. 

The  intent  of  this  amendment  is  to  get  workers  into  training  as 
early  as  possible,  including  the  period  during  which  the  worker  is 
still  receiving  unemployment  compensation.  Except  for  the  necessity 
for  earlier  advice  to  workers,  and  arrangements  for  training,  this 
implicates  no  change  in  current  operations,  as  20  CFR  617.10(a)  has 
always  authorized  early  applications  for  TAA,  while  providing  that 
determinations  of  entitlement  to  TAA  may  not  be  made  until  a 
certification  is  issued  and  it  is  determined  on  an  individual  basis 
that  the  workers  are  covered  by  the  certification. 

State  agencies,  when  informing  workers  of  their  benefits  under  the 
Trade  Act,  should  encourage  workers  to  enroll  in  training  at  the 
earliest  possible  date.  In  this  way,  workers  will  be  able  to 
receive  unemployment  compensation  and  TRA  for  more  weeks  while  in 
approved  training. 

H.  SECTION  239 
Agreements  With  States 

H.  TAA  Agreements  with  States. 
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AMENDED  LAW:  Several  changes  are  «ade  in  Section  239  fox  the  pur¬ 
pose  of  assuring  that  the  amendments  in  the  OTCA  are  carried  out 
through  the  agreements  with  the  States.  These  changes  will  require 
that  new  agreements  be  executed  between  the  States  and  the  Secretary 
of  T.abor.  and  affect  the  regulations  at  20  CFR  Part  617. 

Section  1423(a)(4)  of  the  OTCA  amends  Section  239(a)(3)  of  the  Trade 
Act  to  require  that  the  States  "will  make  any  certifications  required 
under  section  231(c3(2).“  This  amendment  became  effective  on 
August  23,  1988. 

Section  1424(d)(1)(B)  of  the  OTCA  amends  subsection  <e)  of  Section 
239  to  read  as  follows: 

(e)  Any  agreement  entered  into  under  this  section  shall  provide 
for  the  coordination  of  the  administration  of  the  provisions  for 
employment  services,  training,  and  supplemental  assistance  under 
sections  235  and  236  of  this  Act  and  under  Title  III  of  the  Job 
Training  Partnership  Act  upon  such  terms  and  conditions  as  are 
established  by  the  Secretary  in  consultation  with  the  States  and 
set  forth  in  such  agreement.  Any  agency  of  the  State  jointly 
administering  such  provisions  under  such  agreements  shall  be 
considered  to  be  a  cooperating  State  agency  for  purposes  of  this 
chapter . 

As  amended,  subsection  (e)  requires  the  coordinated  delivery  of 
services  and  benefits  under  Sections  235  and  236  of  the  Trade  Act 
and  Title  III  of  the  Job  Training  Partnership  Act  "upon  such  terms 
and  conditions  as  are  established  by  the  Secretary  in  consultation 
with  the  States  and  set  forth  in  such  agreement." 

This  amendment  became  effective  on  August  23,  1988,  and  is  another 
reason  why  new  agreements  will  be  required  with  the  States. 

Section  1424(d)(2)  of  the  OTCA  amends  subsection  (f)  of  Section  239 
to  read  as  follows: 

(f)  Each  cooperating  State  agency  shall,  in  carrying  out 
subsection  (a)(2)-- 

(1)  advise  each  worker  who  applies  for  unemployment  insurance 
of  the  benefits  under  this  chapter  and  the  procedures  and 
deadlines  for  applying  for  such  benefits. 

(2)  facilitate  the  early  filing  of  petitions  under  section 
221  for  any  workers  that  the  agency  considers  are  lively  to 
be  eligible  for  benefits  under  this  chapter. 

(3)  advise  each  adversely  affected  worker  to  apply  for 
training  under  section  236(a)  before,  or  at  the  same  time. the 
worker  applies  for  trade  readjustment  allowances  under  part  I 
of  subchapter  B.  and 

(4)  as  soon  as  practicable,  interview  the  adversely  affected 
worker  regarding  suitable  training  opportunities  available  to 
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the  worker  under  section  236  and  review  such  opportunities 
with  the  worker. 

As  amended,  subsection  (f)  requires  the  States  to  furnish  a  great 
deal  more  information  and  advice  to  workers,  and,  more  importantly, 
at  a  much  earlier  time  than  was  required  under  former  subsection 
(f).  The  information  and  advice  required  by  amended  subsection  (f) 
must  be  coordinated  with  the  notice,  information  and  assistance 
provisions  of  amended  Section  225.  This  amended  subsection  (f)  of 
Section  239  became  effective  on  August  23,  1988. 

In  another  amendment  of  a  technical  nature,  related  to  the  agree¬ 
ments  with  the  States.  Section  1424(d)(1)(A)  of  the  OTCA  amends 
Section  235  of  the  Trade  Act  by  striking  out  “cooperating  State 
agencies"  and  inserting  “the  states"  in  lieu  thereof.  This  amend¬ 
ment  became  effective  on  August  23.  1988,  and  affects  the  regula¬ 
tions  at  20  CFR  Part  617. 

ADMINISTRATION:  New  State  agreements  have  been  developed,  signed  by 
the  Secretary  and  sent  to  the  Governor  of  each  State  for  execution. 
Governors  have  been  requested  to  return  signed  agreements  to  the 
Department  of  Labor  by  September  20,  1988.  Those  agreements  were 
designed  explicitly  to  bind  the  States  to  follow  the  operating 
instructions  in  this  document  and  in  other  guidance  issued  by  the 
Department  of  Labor. 

Immediately  upon  the  signing  of  the  Agreement  in  each  State,  the 
cooperating  State  agencies  shall  commence  giving  effect  to  the  1988 
Amendments.  Among  the  things  to  be  done  Immediately  is  to  furnish 
to  all  current  U1  claimants  and  TRA  applicants  the  advice,  informa¬ 
tion.  and  assistance  requited  by  Sections  239(f)  and  225  of  the 
amended  Trade  Act. 


I.  Other 

Sections  1426  through  1429  of  the  OTCA  contain  other  amendments  to 
the  Trade  Act  of  1974  and  other  provisions  that  do  not  directly  im¬ 
pact  on  the  administration  of  the  TAA  Program  by  the  States  under 
their  agreements  with  the  Secretary  of  Labor.  These  provisions, 
therefore,  are  not  discussed  in  this  document. 

Section  1430  of  the  OTCA  prescribes  the  effective  dates  of  the 
various  provisions  of  the  OTCA.  The  effective  date  of  each  provi¬ 
sion  discussed  in  this  document  is  set  forth  in  such  discussion. 

5.  Action  Required.  States  are  required  to  implement  the  provi¬ 
sions  of  the  1988  Amendments  as  set  forth  in  this  document  and  in 
any  other  guidance  issued  by  the  Department,  as  of  the  effective 
date  of  each  such  amendment  as  set  forth  in  this  document.  States 
are  advised  to  inform  all  appropriate  staff  of  the  contents  of  this 
document. 

6.  Inquiries.  States  are  to  direct  all  inquiries  to  the  appro¬ 
priate  ETA  Regional  Office. 
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7.  Attachments .  (To  be  forwarded  under  separate  cover) 

a.  Part  3--Trade  Adjustment  Assistance,  of  Subtitle  D  of  Title  I 
of  the  "Omnibus  Trade  and  Competitiveness  Act  of  1988  (Pub. 

L.  100-418). 

b.  Chapter  2--Ad iustment  Assistance  for  Workers,  in  the  Trade 
Act  of  1974«  Pub.  T..  93-618.  as  amended,  incorporating  Pact  3 
of  Subtitle  D  of  Title  I  of  the  Omnibus  Trade  and  Competi¬ 
tiveness  Act  of  1988. 


♦Not  published  in  the  Federal  Register. 
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DIRECTIVE  :  TRAINING  AND  EMPLOYMENT  INFORMATION  NOTICE  NO.  6-88 

TO  :  ALL  STATE  JTPA  LIAISONS  AND  STATE  WAGNER-PEYSER 

ADMINISTERING  AGENCIES 

AsVis^i\t  Secretary  of  Labor 


Operating  Instructions  for  Implementing  the 
Amendments  to  the  Trade  Adjustment  Assistance 
Program  in  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988 


1.  Purpose.  To  inform  the  State  JTPA  Liaisons  and  State 
Wagner-Peyser  Administering  Agencies  of  the  operating 
instructions  for  implementing  the  1988  Amendments 
affecting  the  Trade  Adjustment  for  Workers  (TAA)  Program, 
which  are  coatained  in  Part  3  of  Subtitle  D  of  Title  I  of 
the  "Omnibus  Trade  and  Competitiveness  Act  of  1988  (OTCA). 

2.  References.  The  "Omnibus  Trade  and  Competitiveness 
Act  of  1988"  (Pub.  L.  100-418,  approved  on  August  23, 

1988.  General  Administration  Letter  No.  7-88. 

3.  Background.  General  Administration  Letter  (GAL)  No. 
7-88,  and  the  preamble  accompanying  the  publication  of  the 
GAL  in  the  Federal  Register,  furnish  information  concer¬ 
ning  the  provisions  of  Part  3  of  Subtitle  D  of  Title  I  of 
the  "Omnibus  Trade  and  Competitiveness  Act  of  1988"  which 
affect  the  trade  adjustment  assistance  program  for  workers 
(TAA  Program)  established  under  Chapter  2  of  Title  II  of 
the  Trade  Act  of  1974.  With  regard  to  each  of  those 
provisions  of  the  1988  amendments,  the  GAL  and  preamble 
set  forth  operating  instructions  of  the  Department  of 
Labor  to  guide  the  States  in  implementating  those 
provisions,  and  which  include  the  Department's  interpre¬ 
tation  of  the  1988  Amendments  which  affect  the  TAA  Program. 


As  the  operating  instructions  are  also  important  in 
furnishing  guidance  to  the  State  JTPA  and  Wagner-Peyser 
Administering  Agencies,  the  GAL  is  forwarded  as  an 
attachment  to  this  Information  Notice  and  shall  constitute 
operating  instructions  for  such  administering  agencies. 

4.  Attachment.  General  Administration  Letter  No.  7-88. 


RCSCSSIONS 

expiration  DATE 

October  31,  1989 

DSTRieUTION 

(FR  Doc.  88-21214  Filed  9-15-88;  8:45  am] 
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